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(see map on last page of agenda) 
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AGENDA 

Copies of Individual Agenda Items are Available on the: 
Alameda CTC Website --  www.AlamedaCTC.org 

 
1 PUBLIC COMMENT 
Members of the public may address the Committee during “Public Comment” on 
any item not on the agenda.  Public comment on an agenda item will be heard 
when that item is before the Committee. Only matters within the Committee’s 
jurisdictions may be addressed. Anyone wishing to comment should make their 
desire known by filling out a speaker card and handling it to the Clerk of the 
Commission.  Please wait until the Chair calls your name.  Walk to the 
microphone when called; give your name, and your comments. Please be brief and 
limit comments to the specific subject under discussion. Please limit your 
comment to three minutes.  
 
2 CONSENT CALENDAR  
 2A.   Minutes of  November 07, 2011- page 1          A 
   
3 FINANCIAL MATTERS  
 3A.  Acceptance of ACTIA FY2010-11 Draft Audited Basic 

Financial Statements – page 5 
 

A 
 

 3B.  Acceptance of ACCMA FY2010-11 Draft Audited Basic 
Financial Statements – page 65 

A 
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4 ADMINISTRATIVE MATTERS  
 4A.   Approval of the Alameda CTC Salaries and Benefits Resolution for the period 

February 1, 2012 through December 31, 2012 – page 123  
 
4B.    Approval and Adoption of a Cafeteria Plan for Active Employees and a Health 

Reimbursement Arrangement for Retirees of the Alameda County 
Transportation Commission – page 135 

 
4C.   Approval of Modification to the Organizational Structure Upgrading One 

Senior Accountant Position to an Accounting Manager Position – page 201 
 

A  
 
 
A  
 
 

A  
 

5 CONTRACTS AND AGREEMENTS   
 5A.    Approval of the Annually Renewed Contracts Plan for Administrative Services 

for Fiscal Year 2012-13 – page 203 
 

A 

6 COMMITTEE MEMBER REPORTS (VERBAL) I 
   
7 STAFF REPORTS (VERBAL) I 
   
8 OTHER BUSINESS  
   
9 ADJOURNMENT/NEXT MEETING: JANUARY 9, 2012  

 
 

Key: A- Action Item; I – Information Item 
(#)  All items on the agenda are subject to action and/or change by the Committee. 

 

PLEASE DO NOT WEAR SCENTED PRODUCTS SO INDIVIDULAS WITH 
ENVIRONMENTAL SENSITIVITIES MAY ATTEND 

 
 
 

Alameda County Transportation Commission 
1333 Broadway, Suites 220 & 300, Oakland, CA 94612 

(510) 208-7400 (New Phone Number) 
(510) 836-2185 Fax (Suite 220) 
(510) 893-6489 Fax (Suite 300) 

www.alamedactc.org 



Glossary of Acronyms 
 

ABAG Association of Bay Area  Governments 

ACCMA Alameda County Congestion Management 
Agency 

ACE Altamont Commuter Express 

ACTA Alameda County Transportation  Authority 
(1986 Measure B authority) 

ACTAC Alameda County Technical Advisory 
Committee 

ACTC Alameda County Transportation 
Commission 

ACTIA Alameda County Transportation 
Improvement Authority (2000 Measure B 
authority) 

ADA Americans with Disabilities Act 

BAAQMD Bay Area Air Quality Management District 

BART Bay Area Rapid Transit District 

BRT Bus Rapid Transit 

Caltrans California Department of  Transportation 

CEQA California Environmental Quality  Act 

CIP Capital Investment Program 

CMAQ Federal Congestion Mitigation and Air 
Quality 

CMP Congestion Management Program 

CTC California Transportation  Commission 

CWTP Countywide Transportation Plan 

EIR Environmental Impact Report 

FHWA Federal Highway Administration 

FTA Federal Transit Administration 

GHG Greenhouse Gas 

HOT High occupancy toll 

HOV High occupancy vehicle 

ITIP State Interregional Transportation 
Improvement Program 

LATIP Local Area Transportation Improvement 
Program 

LAVTA Livermore-Amador Valley Transportation 
Authority 

LOS              Level of service 

 

MTC Metropolitan Transportation Commission 

MTS Metropolitan Transportation System 

NEPA National Environmental Policy Act 

NOP  Notice of Preparation 

PCI Pavement Condition Index 

PSR Project Study Report 

RM 2 Regional Measure 2 (Bridge toll) 

RTIP Regional Transportation  Improvement 
 Program 

RTP Regional Transportation Plan (MTC’s 
Transportation 2035) 

SAFETEA-LU    Safe, Accountable, Flexible, Efficient 
Transportation Equity Act 

SCS Sustainable Community Strategy 

SR State Route 

SRS Safe Routes to Schools 

STA State Transit Assistance  

STIP State Transportation Improvement Program 

STP Federal Surface Transportation Program 

TCM Transportation Control Measures 

TCRP Transportation Congestion Relief  Program 

TDA Transportation Development Act 

TDM Travel-Demand Management 

TEP Transportation Expenditure Plan 

TFCA Transportation Fund for Clean Air 

TIP Federal Transportation Improvement 
Program 

TLC Transportation for Livable Communities 

TMP Traffic Management Plan 

TMS Transportation Management System 

TOD Transit-Oriented Development 

TOS Transportation Operations Systems 

TVTC Tri Valley Transportation Committee 

VHD Vehicle Hours of Delay 

VMT Vehicle miles traveled 



 

 

Directions to the Offices of the 
Alameda County Transportation  
Commission: 
 
1333 Broadway, Suite 220 
Oakland, CA 94612 

Public Transportation
Access: 
 
BART: City Center / 12th  Street Station 
 
AC Transit:  
Lines 1,1R, 11, 12, 13, 14,  
15, 18, 40, 51, 63, 72, 72M,  
72R, 314, 800, 801, 802, 
805, 840 
 
Auto Access: 
• Traveling South:  Take 11th  
           Street exit from I‐980 to  
  11th  Street 

 

• Traveling North: Take 11th   
              Street/Convention Center 
              Exit from I‐980 to 11th  
              Street 
 
• Parking: 
             City Center Garage –  
             Underground Parking,  
             (Parking entrances located on 
             11th or 14th  Street) 
 

 

 
Alameda County  
Transportation Commission 
1333 Broadway, Suite 220 
Oakland, CA 94612 



 

 

FINANCE AND ADMINISTRATION COMMITTEE 
MINUTES OF NOVEMBER 07, 2011 

OAKLAND, CA 
 

Chair John Chiang convened the meeting at 1:30 PM. 
 
1 Public Comment 
There was no public comment.  
 
2 Consent calendar                         
2A. Minutes of October 10, 2011 
Mayor Green motioned to approve the Consent Calendar. Supervisor Haggerty seconded the motion. 
The motion passed 5-0. 
 
3 Financial Matters   
3A.  Consolidated FY11-12 First Quarter Investment Report 
Patricia Reavey recommended that the Committee accept the Alameda CTC Consolidated FY2011-12 
First Quarter Investment Report. Ms. Reavey reported that as of September 30, 2011, the ACTA 
portfolio managed by investment advisors consisted of approximately 12.0% US Treasury Securities, 
18.5% FDIC insured Corporate Bonds, 65.5% Federal Agency Securities and 4.0% Corporate Notes.  
The ACTIA portfolio managed by investment advisors consisted of approximately 35.7% US Treasury 
Securities, 14.7% FDIC insured Corporate Bonds and 49.6% Federal Agency Securities. Alameda CTC 
continues to see a decline in investment returns even as the economy slowly begins to recover due to 
the strategy developed by the investment advisors to match investments to ACTIA’s and ACTA’s cash 
flow needs.  This strategy ensures the ability to fund capital project cash flow requirements without the 
need to sell an investment short of its maturity date which can increase risk in a portfolio.   
 
Councilmember Atkin motioned to approve this Item. Supervisor Haggerty seconded the motion. The 
motion passed 7-0. 
 
3B.   Consolidated FY11-12 First Quarter Financial Report 
Patricia Reavey recommended that the Committee accept the Alameda CTC Consolidated FY2011-12 
First Quarter Financial Report. Ms. Reavey informed the board that the financial report has been 
prepared on a consolidated basis by governmental fund type including the General Funds, Special 
Revenue Funds, the Exchange Fund and the Capital Projects Funds to give an overview of the Alameda 
CTC’s revenues and expenditures in comparison to the adopted budget. The report covered the General 
Fund, Special Revenue Funds, Exchange Fund, Capital Projects Funds, and ACTIA Limitations 
Calculations. 
 
Councilmember Atkin motioned to approve this Item. Director Blalock seconded the motion. The 
motion passed 7-0. 
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4 Administrative Matters  
4A. Approval of the Issuance of a Request for Proposals (RFP) for Financial Audit Services and 
Authorization to Negotiate and Execute a Contract 
Patricia Reavey recommended that the Committee authorize staff to prepare an RFP and proceed with 
the contract procurement process to obtain a consultant to provide financial audit services for the 
Alameda CTC. She informed the Board that the financial audit services contracts provide the required 
independent audits of ACTIA’s and ACCMA’s financial statements, issuance of separate audit reports, 
completion of the Federal Single Audit report, if applicable, and a report on ACTIA’s Limitations 
Worksheet. Ms. Reavey concluded by stating that since the contract for Financial Audit Services is 
considered a professional services contract, the consultant would be selected based on their professional 
qualifications. The contract budget would be negotiated and staff will provide an update to the 
Committee in March, 2012. 
 
Director Blalock motioned to approve this Item. Councilmember Atkin seconded the motion. The 
motion passed 7-0. 
 
4B. Adoption of Final Resolution to Approve a Contract with CalPERS and a Resolution 
Authorizing Employer Paid Member Contributions 
Patricia Reavey recommended that the Commission approve the following resolutions: a final resolution 
to enter into a contract with CalPERS; a resolution authorizing Employer Paid Member Contributions 
(EPMC); and a resolution electing to be subject to Public Employee’s Medical and Hospital Care Act 
(PEMHCA). 
 
Councilmember Atkin motioned to approve this Item. Supervisor Haggerty seconded the motion. The 
motion passed 7-0. 
 
5 Committee Member Reports 
 There were no Committee Reports. 
 
6 Staff Reports 
There were no Staff Reports. 
 
7. Other Business 
Chair Chiang requested that staff set up a meeting with the Audit Committee before the next Committee  
Meeting.   
 
8. Adjournment  
The meeting ended at 2:00 PM. The next FAC meeting is on January 09, 2012 at 1:30 PM. 
 
Attest by: 
 
 
 
Vanessa Lee 
Clerk of the Commission 
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Memorandum 

 
DATE:  December 28, 2011       
 
TO:   Finance and Administration Committee    
 
FROM:   Arthur L. Dao, Executive Director 
   Patricia M. Reavey, Director of Finance 
    
SUBJECT: Acceptance of ACTIA Fiscal Year 2010-2011 Draft Audited Basic 

Financial Statements, Memorandum on Internal Control and Required 
Communications and the Limitation Worksheet 

 
Recommendation 
It is recommended that the Commission accept and enter into the record ACTIA’s draft Audited 
Basic Financial Statements for FY 2010-2011, the Memorandum on Internal Control and Required 
Communications for the Fiscal Year Ended June 30, 2011 and the required Limitation Worksheet as 
audited by the certified public accounting firm of Maze and Associates.   
 
The audited financial statements and support documents were reviewed in detail by the Alameda 
County Transportation Commission (Alameda CTC) audit committee on December 12, 2011. 

 
Summary 
Pursuant to California Public Utilities Code Section 180105, an independent audit was conducted for 
fiscal year 2010-2011 by Maze and Associates.  While all financial statements are the responsibility 
of management, the auditor’s responsibility is to express an opinion on the financial statements 
based on their audit.  As demonstrated in the Independent Auditor’s Report on page 3 of the Draft 
Audited Basic Financial Statements, ACTIA’s auditors have reported what is considered to be an 
unqualified or clean audit. 
 

“In our opinion, the financial statements referred to above present fairly, in all material respects, 
the respective financial position of the governmental activities and each major fund of ACTIA 
as of June 30, 2011, and the respective changes in the financial position, and the respective 
budgetary comparisons included as part of the basic financial statements, for the year then 
ended in conformity with accounting principles generally accepted in the United States of 
America.” 

 
Financial Highlights: 
 

• Total Assets decreased by $19.2 million or 5.8% from $330.9 million to $311.7 million as of 
June 30, 2011 compared to June 30, 2010. Cash and investments comprised $274.2 million or 
88.0% of the total FY 2011 year-end amount. 
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• Sales Tax Revenue for all funds was $105.4 million during FY 2011, an increase of $10.9 
million or 11.6% over FY 2010. 
 

• Total Expenses were $168.1 million during FY 2011, an increase of $14.6 million or 9.5% 
over FY 2010.  This amount included $6.4 million for administration, $78.6 million for 
highways and streets, $54.4 million for public transit and $28.7 million for local 
transportation.   
 

• Total Liabilities increased $30.2 million or 107.4% from $28.1 million to $58.3 million as of 
June 30, 2011 compared to June 30, 2010 due to a change in methodology used for capital 
project accruals. 

 
• Total Net Assets decreased by $49.4 million or 16.3% to $253.3 million as of June 30, 2011 

compared to June 30, 2010 mostly due to construction on ACTA capital projects. 
 
Discussion   
As part of the audit process, Maze and Associates considered ACTIA’s internal controls over 
financial reporting in order to design audit procedures.  They have not expressed an opinion on the 
effectiveness of ACTIA’s internal controls; however Maze and Associates’ report states that they did 
not identify any deficiencies in internal controls that would be considered a material weakness.  
Maze and Associates also does not have any findings of deficiencies or weaknesses in ACTIA’s 
organizational structure or recommendations that would be required to be reported in a management 
letter as a result of this audit. 
 
In addition, Maze and Associates audited the calculation of the limitation ratios required by the 
Transportation Expenditure Plan which requires that the total cost for salaries and benefits for 
administrative employees not exceed 1% of sales tax revenues and expenditures for administration, 
in total, do not exceed 4.5% of sales tax revenues.  The ratios for FY 2010-2011 are 0.61% for 
salaries and benefits as a percent of sales tax revenues and 3.34% for total administration costs as a 
percent of sales tax revenues which are in compliance with the requirements set forth in the 
Transportation Expenditure Plan.  
 
Maze and Associates did not perform a Single Audit for FY 2010-2011.  Per the Office of 
Management and Budget (OMB) Circular A-133, a single audit is required when a grantee spends 
$500,000 or more in Federal funds in the fiscal year to provide assurance to the federal government 
as to the management and use of these funds.  ACTIA’s federal expenditures were less than the 
$500,000 threshold in FY 2010-2011 therefore a Single Audit was not required.  
 
The newly formed Audit Committee met on December 12 to review the Draft Audited Basic 
Financial Statements, the Limitations Worksheet and to discuss internal control procedures. 
 
Attachments  
Attachment A - ACTIA Basic Financial Statements for the Year Ended June 30, 2011 
Attachment B -  ACTIA Memorandum on Internal Control and Required Communications for 

the Year Ended June 30, 2011  
Attachment C -  ACTIA Limitations Worksheet for the Year Ended June 30, 2011  

Page 6



Attachment A

Page 7



Page 8



Page 9



Page 10



Page 11



Page 12



Page 13



Page 14



Page 15



Page 16



Page 17



Page 18



Page 19



Page 20



Page 21



Page 22



Page 23



Page 24



Page 25



Page 26



Page 27



Page 28



Page 29



Page 30



Page 31



Page 32



Page 33



Page 34



Page 35



Page 36



Page 37



Page 38



Page 39



Page 40



Page 41



Page 42



Page 43



Page 44



Page 45



Page 46



Page 47



Page 48



Page 49



Page 50



Page 51



Page 52



Page 53



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
This page intentionally left blank 

Page 54



Attachment B

Page 55



Page 56



Page 57



Page 58



Page 59



Page 60



Attachment C

Page 61



Page 62



Page 63



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
This page intentionally left blank 

Page 64



  
Memorandum 

 
DATE:  December 29, 2011       
 
TO:   Finance and Administration Committee    
 
FROM:   Arthur L. Dao, Executive Director 
   Patricia M. Reavey, Director of Finance 
    
SUBJECT: Acceptance of the ACCMA Fiscal Year 2010-2011 Draft Audited Basic 

Financial Statements, Report on Internal Control over Financial 
Reporting and on Compliance and other Matters, Independent Auditors’ 
Report on Compliance in Accordance with OMB Circular A-133 and 
Management Letter 

 
Recommendation 
It is recommended that the Commission accept and enter into the record: 
 

1. The ACCMA’s draft Audited Basic Financial Statements for FY 2010-2011 
2. The Report on Internal Control over Financial Reporting and on Compliance and other 

Matters (Included in Basic Financial Statements Page 38) 
3. The Independent Auditors’ Report on Compliance with Requirements Applicable to Each 

Major Program and on Internal Control over Compliance in Accordance with OMB Circular 
A-133 for the Fiscal Year Ended June 30, 2011 (Included in Basic Financial Statements 
Page 40), and  

4. The ACCMA’s Management Letter with responses 
 
as audited by the certified public accounting firm of Kevin W. Harper CPA & Associates.   
 
The audited financial statements and support documents were reviewed in detail by the Alameda 
County Transportation Commission (Alameda CTC) audit committee on December 12, 2011. 

 
Summary 
Pursuant to the Joint Powers Agreement Alameda County Congestion Management Program and the 
California Government Code Section 6505, an independent audit was conducted for FY 2010-2011 
by Kevin W. Harper CPA & Associates.  While all financial statements are the responsibility of 
management, the auditor’s responsibility is to express an opinion on the financial statements based 
on their audit.  As demonstrated in the Independent Auditor’s Report on page 1 of the Draft Audited 
Basic Financial Statements, the ACCMA’s auditors have reported what is considered to be an 
unqualified or clean audit. 
 

“In our opinion, the basic financial statements referred to above present fairly, in all material 
respects, the financial position of the Agency as of June 30, 2011, and the respective changes 
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in financial position and the respective budgetary comparisons for the year then ended in 
conformity with accounting principles generally accepted in the United States of America.” 

 
Financial Highlights: 
 

• Total Net Assets were $9.9 million, an increase of $0.7 million or 7.3% over the prior fiscal 
year. 

• Total Revenues decreased by 20.3% from $55.4 million for fiscal year 2009-10 to $44.2 
million for fiscal year 2010-11. Similarly, the ACCMA’s expenditures decreased by 20.7% 
from $54.9 million in fiscal year 2009-10 to $43.5 million in fiscal year 2010-11.  These 
decreases can be attributed to a decrease in project activity related to funding availability. 

• Cash and Investments totaled $24.0 million, an increase of $0.7 million or 3.0% over the 
prior fiscal year. 

• The General Fund reported a net increase in fund balance at June 30, 2011 of $0.1 million 
over the fund balance at June 30, 2010. 

 
Discussion  
As part of the audit process, Kevin W. Harper CPA & Associates considered ACCMA’s internal 
controls over financial reporting in order to design audit procedures.  They have not expressed an 
opinion on the effectiveness of the ACCMA’s internal controls; however Kevin W. Harper CPA & 
Associates’ Report on Internal Control over Financial Reporting and on Compliance and other 
Matters states that they did not identify any deficiencies in internal controls over financial reporting 
that they consider to be a material weakness.   
 
Kevin W. Harper CPA & Associates also performed a Single Audit for FY 2010-2011.  Per the 
Office of Management and Budget (OMB) Circular A-133, a single audit is required when a grantee 
spends $500,000 or more in Federal funds in the fiscal year to provide assurance to the federal 
government as to the management and use of these funds.  ACCMA’s federal expenditures were 
well over the threshold at $6.8 million in FY 2010-2011 therefore a Single Audit was required.  As 
demonstrated in the Independent Auditor’s Report on page 40 of the Draft Audited Basic Financial 
Statements, the ACCMA’s auditors have reported the following:   
 

“In our opinion, the Agency complied, in all material respects, with the requirements referred to 
above that could have a direct and material effect on each of its major federal programs for the 
year ended June 30, 2011.” 

 
The newly formed Audit Committee met on December 12 to review the Draft Audited Basic 
Financial Statements, the Report on Internal Control over Financial Reporting and on Compliance 
and other Matters, the Independent Auditors’ Report on Compliance with Requirements Applicable 
to Each Major Program and on Internal Control over Compliance in Accordance with OMB Circular 
A-133 for the Fiscal Year Ended June 30, 2011 and to discuss internal control procedures. 
 
Attachments 
Attachment A:  ACCMA Basic Financial Statements for the Year Ended June 30, 2011, 

Report on Internal Control Over Financial Reporting and on Compliance and 
Other Matters Based on an Audit of Financial Statements Performed in 
Accordance with Government Auditing Standards, and  
Independent Auditors Report on Compliance with Requirements Applicable to 
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Each Major Program and on Internal Control Over Compliance in Accordance 
with OMB Circular A-133  

Attachment B:  ACCMA Management Letter for the Year Ended June 30, 2011  
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November 21, 2011 

 
 
To the Executive Director, 
Alameda County Congestion Management Agency: 
 
In planning and performing our audit of the basic financial statements of the Alameda County 
Congestion Management Agency (the “ACCMA”) for the year ended June 30, 2011, we 
considered the ACCMA’s internal control in order to determine our auditing procedures for the 
purpose of expressing an opinion on the basic financial statements and not to provide assurance on 
the effectiveness of the ACCMA’s internal control.  Accordingly, we do not express an opinion on 
the effectiveness of the ACCMA’s internal control. 
 
Our consideration of internal control was for the limited purpose described in the preceding 
paragraph and was not designed to identify all deficiencies in internal control that might be 
significant deficiencies or material weaknesses and, therefore, there can be no assurance that all 
such deficiencies have been identified.  
 
A deficiency in internal control exists when the design or operation of a control does not allow 
management or employees, in the normal course of performing their assigned functions, to prevent, 
or detect and correct misstatements on a timely basis. A material weakness is a deficiency, or 
combination of deficiencies in internal control, such that there is a reasonable possibility that a 
material misstatement of the entity’s financial statements will not be prevented, or detected and 
corrected on a timely basis. We did not identify any deficiencies in internal control that we 
consider to be material weaknesses.  A significant deficiency is a deficiency, or a combination of 
deficiencies, in internal control that is less severe than a material weakness, yet important enough 
to merit attention by those charged with governance.  
 
During our audit we also became aware of several other matters that are opportunities for 
strengthening internal controls and operating efficiency.  The Findings and Recommendations 
section of this report summarizes our findings and recommendations.  We reported on the 
ACCMA’s internal control over financial reporting in our report dated November 21, 2011.  The 
information contained herein does not affect our report dated November 12, 2011 on the basic 
financial statements of the ACCMA. 
 
We will review the status of our recommendations during our next audit engagement.  We have 
already discussed our recommendations with management of the ACCMA and would be pleased to 
discuss them further, to perform additional study of these matters, or to assist you in their 
implementation upon request.   
 
This report includes certain matters that are required by auditing standards generally accepted in 
the United States of America to be communicated to the ACCMA’s Audit Committee. 
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The accompanying findings and recommendations, and required communications are intended 
solely for the information and use of the ACCMA’s Board of Directors, Audit Committee, 
management and others within the ACCMA and are not intended to be and should not be used by 
anyone other than these specified parties. 

 
Very truly yours, 
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REQUIRED COMMUNICATIONS  
 
Professional auditing standards require auditors to communicate with the audit committee, or its 
equivalent, on a number of subjects. The following information satisfies these requirements, and is 
solely for use of the ACCMA’s Audit Committee, Board of Directors and management.   
 
I. Our Responsibility under U.S. Generally Accepted Auditing Standards and OMB 

Circular A-133 
 
As stated in our engagement letter dated May 28, 2009, our responsibility, as described by 
professional standards, is to express an opinion about whether the financial statements 
prepared by management with your oversight are fairly presented, in all material respects, in 
conformity with U.S. generally accepted accounting principles.  Our audit of the financial 
statements does not relieve you or management of your responsibilities.  
In planning and performing our audit, we considered the ACCMA’s internal control over 
financial reporting in order to determine our auditing procedures for the purpose of 
expressing our opinion on the financial statements and not to provide assurance on the 
internal control over financial reporting.  We also considered internal control over 
compliance with requirements that could have a direct and material effect on a major federal 
program in order to determine our auditing procedures for the purpose of expressing our 
opinion on compliance and to test and report on internal control over compliance in 
accordance with U.S. Office of Management and Budget (OMB) Circular A-133.  
As part of obtaining reasonable assurance about whether the ACCMA’s financial statements 
are free of material misstatement, we performed tests of its compliance with certain 
provisions of laws, regulations, contracts and grants, noncompliance with which could have a 
direct and material effect on the determination of financial statement amounts.  However, 
providing an opinion on compliance with those provisions was not an objective of our audit.  
Also, in accordance with OMB Circular A-133, we examined, on a test basis, evidence about 
the ACCMA’s compliance with the types of compliance requirements described in OMB 
Circular A-133 Compliance Supplement applicable to each of its major federal programs for 
the purpose of expressing an opinion on the ACCMA’s compliance with those requirements.  
While our audit provides a reasonable basis for our opinion, it does not provide a legal 
determination on the ACCMA’s compliance with those requirements. 

 
II. Planned Scope and Timing of the Audit 

 
We performed the audit according to the planned scope and timing previously communicated 
to the ACCMA in our engagement letter dated May 28, 2009. 
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REQUIRED COMMUNICATIONS (Continued) 
 
III. Significant Audit Findings 

 
Qualitative Aspects of Accounting Practices 

 
Management is responsible for the selection and use of appropriate accounting policies.  In 
accordance with the terms of our engagement letter, we will advise management about the 
appropriateness of accounting policies and their application.  The significant accounting 
policies used by the ACCMA are described in the notes to the ACCMA’s financial 
statements.   
 
Accounting estimates are an integral part of the basic financial statements prepared by 
management and are based on management’s knowledge and experience about past and 
current events and assumptions about future events.  Certain accounting estimates are 
particularly sensitive because of their significance to the financial statements and because of 
the possibility that future events affecting them may differ significantly from those expected.  
The most sensitive estimates affecting the financial statements were depreciation estimates 
for capital assets and allocation of indirect costs to projects. 

 
Management’s estimate of depreciation for capital assets is based on estimated useful lives of 
assets and allocation of indirect costs to projects is based on methodologies required by 
granting agencies.  We evaluated the key factors and assumptions used to develop these 
estimates in determining that they are reasonable in relation to the financial statements taken 
as a whole. 
 
Difficulties Encountered in Performing the Audit 

 
We encountered no significant difficulties in dealing with management in performing and 
completing our audit. 

 
Corrected and Uncorrected Misstatements 

 
Professional standards require us to accumulate all known and likely misstatements identified 
during the audit, other than those that are trivial, and communicate them to the appropriate 
level of management. None of the misstatements detected as a result of audit procedures and 
corrected by management were material, either individually or in the aggregate, to the financial 
statements taken as a whole.   

 
Disagreements with Management  

 
For purposes of this report, professional standards define a disagreement with management 
as a matter, whether or not resolved to our satisfaction, concerning a financial accounting, 
reporting or auditing matter that could be significant to the basic financial statements or the 
auditors’ report.  No such disagreements arose during the course of our audit.   
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REQUIRED COMMUNICATIONS (Continued) 
 
Management Representations 

 
We have requested and received certain written representations from management in 
accordance with standards of the American Institute of Certified Public Accountants. 

 
Management Consultations with Other Independent Accountants  

 
In some cases, management may decide to consult with other accountants about auditing and 
accounting matters, similar to obtaining a “second opinion” on certain situations.  If a 
consultation involves application of an accounting principle to the ACCMA’s basic financial 
statements or a determination of the type of auditors’ opinion that may be expressed on those 
financial statements, our professional standards require the consulting accountant to check 
with us to determine that the consultant has all relevant facts.  To our knowledge, there were 
no such consultations with other accountants.   

 
Other Audit Findings or Issues 

 
We generally discuss a variety of matters, including the application of accounting principles 
and auditing standards, with management each year prior to retention as the ACCMA’s 
auditors.  However, these discussions occurred in the normal course of our professional 
relationship and our responses were not a condition to our retention.   
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FINDINGS AND RECOMMENDATIONS 
  
 
1. FUND ACCOUNTING 
 
The ACCMA reports five funds in its annual financial statements (General, Exchange, Capital 
Projects, Vehicle Registration Fees and Transportation for Clean Air).  However, it records the 
activities of the General, Capital Projects and Vehicle Registration Fees funds together in its 
accounting records, and adopts a combined budget for these three funds.  This makes it more difficult 
to monitor budget vs. actual performance for these three funds and more difficult to prepare accurate 
financial statements for the board and the annual audit. 
 
 Recommendation 

The ACCMA should adopt separate budgets for each of its funds and should account for 
each of its funds separately in its accounting records. 
 
ACCMA Response 
While the General Fund included both operating and capital activities in prior years, 
management of the Alameda CTC felt it was necessary to break out the Capital Fund from 
the General Fund for transparency purposes.  With this in mind, the budget for fiscal year 
2011-12 was developed separately by fund.  In June, 2011, the Alameda CTC adopted 
separate budgets for all funds including the General Fund, the Capital Projects Fund, the 
Special Revenue Funds (includes the Vehicle Registration Fee Fund) and the Exchange Fund 
for fiscal year 2011-12.  The new consolidated Alameda CTC financial database, 
implemented in July, 2011, has also been set up to account for all of these funds separately. 

 
2. EXCHANGE AGREEMENTS 
 
When the ACCMA enters into local funds exchange agreements with other jurisdictions, an 
agreement is signed stating the amount of local funds the other jurisdiction will pay to the ACCMA.  
When the amount to be paid by the other jurisdiction changes, the exchange agreement is not 
modified.  The exchange agreement contains a clause that states, “In the event that the obligation 
amount is less than the exchange amount, then this agreement shall be amended without further 
action by the parties to provide that the exchange amount and the CMA return shall each be reduced 
to an amount equal to the obligation amount.”  It is important for the audit trail to definitively show 
the final amount of the exchange. 
 
 Recommendation 

The ACCMA should formally amend its exchange agreements whenever key terms are 
revised, especially revisions to the amount to be collected. 

 
ACCMA Response 
Historically, the ACCMA has addressed the issue that amounts originally intended for 
exchange may change if the amount reimbursed by the outside funding agency to the 
Sponsor decreases from the original exchange agreement amount by including the 
language referenced above in its exchange fund agreements.  Since the independent auditor is 
suggesting that this may not leave an adequate audit trail, staff will follow up with our legal 
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team to review the current process and language and suggest the best solution moving 
forward. 
  

3.  COMPREHENSIVE ANNUAL FINANCIAL REPORT 
 
The ACCMA’s basic financial statements meet its external financial reporting requirements.  These 
basic financial statements include a management’s discussion and analysis, government wide 
financial statements, fund financial statements and related note disclosures.   The ACCMA may wish 
to prepare a more thorough version of its annual audited financial report, called a comprehensive 
annual financial report (CAFR).  A CAFR would add two new sections:   

• A statistical section showing multi-year trend information and non-financial data that is 
useful in evaluating economic condition, and  

• A transmittal letter providing a profile of the government, an overview of the local economy, 
and the ACCMA’s major initiatives and projects. 

 
Governments that prepare a CAFR frequently submit it to the Government Finance Officers 
Association (GFOA) for consideration for a Certificate of Achievement for Excellence in Financial 
Reporting.  The certificate from GFOA adds an additional level of credibility to the financial 
statements.    
 

Recommendation 
As the Alameda County Transportation Commission establishes its financial reporting 
procedures and reports, it should consider preparing a CAFR and participating in the 
GFOA’s Certificate of Achievement for Excellence in Financial Reporting program. 
 
ACCMA Response 
Management agrees that the CAFR reporting format is a thorough financial statement 
reporting format which is very informative and encourages transparency and is what the 
Alameda CTC should strive for in its financial statement reporting.  The ACCMA’s and 
ACTIA’s current financial statement reporting formats are quite different from each other, so 
the Alameda CTC will need to create a new financial statement reporting format in its first 
year of operations for fiscal year 2011-2012.  The decision of whether or not to prepare a 
CAFR for fiscal year 2011-2012 will be made at that time when management can assess the 
required level of effort to create a new financial statement reporting structure and how much 
additional time and effort would be required to also create a new CAFR reporting structure 
for this fiscal year.     
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Memorandum 

 
DATE:  December 28, 2011       
 
TO:   Finance and Administration Committee    
 
FROM:   Arthur L. Dao, Executive Director 
   Patricia M. Reavey, Director of Finance 
    
SUBJECT: Approval and Adoption of the Alameda County Transportation 

Commission Salaries and Benefits Resolution for the Remainder of the 
2012 Calendar Year  

 
Recommendation 
It is recommended that the Commission approve and adopt the attached Alameda County 
Transportation Commission (Alameda CTC) Salaries and Benefits Resolution for the 2012 calendar 
year. 

 
Summary 
Since the current salary ranges were approved by the Commission in June, 2011, staff is not 
currently recommending any further changes to salary ranges.  The recommended benefits program 
was created in an effort to consolidate the separate benefit programs of the Alameda County 
Congestion Management Agency (ACCMA) and the Alameda County Transportation Improvement 
Authority (ACTIA) while providing substantially equivalent benefits to employees and retirees as 
were previously received.  Some compromise did occur in order to bring the two programs together.   
 
Staff used a competitive process to select an insurance broker who also used a competitive process to 
select key insurance providers.  The result is a benefits program which will provide dental, vision, 
life, long-term disability and short-term disability insurance for employees all at a savings to the 
Alameda CTC.  In addition, Alameda CTC is working with the California Public Employees’ 
Retirement System (CalPERS) to implement health coverage under the new Alameda CTC contract 
that will include the same health benefits that were previously provided to the ACCMA and ACTIA 
employees.  The benefits program will be managed through a cafeteria plan for active employees and 
a Health Reimbursement Arrangement (HRA) for retirees.  Draft Alameda CTC Cafeteria and HRA 
Plans are being presented for approval and adoption as a separate item on today’s agenda.   
 
The cafeteria plan will be available to all active employees to pay for some or all of the costs of their 
benefits.  If the cost of their benefits is more than the approved contribution amount, the amount will 
be deducted from the employee’s paycheck on a pretax basis.  The cafeteria plan contribution 
amount recommended for 2012 is $1,743 per month per employee.  The recommended amount was 
determined after reviewing the new insurance rates available to the Alameda CTC through the 
competitive process.   
 

FAC Meeting 01/09/12 
            Agenda Item 4A
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The HRA Plan is a premium reimbursement plan for retiree health care premiums.  The Alameda 
CTC will contribute only the required minimum contribution amount directly to CalPERS for 
retirees ($112 per month in 2012).  CalPERS requires that the remaining premium costs be deducted 
directly from the retiree’s monthly retirement check under the CalPERS pension plan.  Once 
CalPERS takes this deduction, the Alameda CTC’s HRA will reimburse each retiree for the 
deduction, up to the annually determined amount.  The HRA contribution amount recommended for 
2012 is $1,109 per retiree per month ($1,220.88 Kaiser retiree plus one rate, less $112 PEMHCA-
required minimum contribution).  Similar to active employees, if a retiree’s elected health coverage 
costs exceed the amount approved by the Commission, the retiree will be required to pay for the 
additional amount from his or her own funds. 
 
Based on a recent survey conducted by Koff and Associates and in order to be more in line with best 
practices, the Alameda CTC also has adjusted the benefit provided to employees for opting out of 
participation in Public Employees’ Medical and Hospital Care Act (PEMHCA) medical to $400 per 
month.    
 
Background  
In October, 2010, the Commission approved the comprehensive benefits program for transitioning 
and new employees of the Alameda CTC. This benefits program included CalPERS retirement 
benefits, health benefits for active employees and retirees, vacation and sick leave, holiday 
allowance and other benefits.  This approval allowed for staff to begin the process with CalPERS to 
have a contract executed with the Alameda CTC.  This contract is expected to be effective as of 
January 1, 2012.  The Pension contract with CalPERS is required to be executed before the Health 
program with CalPERS can be initiated; therefore the new medical insurance program and all other 
new benefits are scheduled to become effective on February 1, 2012.  CalPERS is working with staff 
to ensure there is no lapse in medical coverage. 
 
In January 2011, the Commission adopted an Interim Consolidated Benefits Program to allow 
current ACTIA and ACCMA employees to be governed by a consistent set of policies regarding 
holiday schedules, vacation and sick leave, as well as other fringe benefits.  In the attached 
resolution, these benefits remain unchanged. 
 
Fiscal Impact 
No changes are anticipated in employee salary ranges through the end of the current fiscal year.  The 
adoption of the new, consolidated benefits program will result in an annual savings to the Alameda 
CTC of approximately $20,000 or more depending on staff benefit elections.   
 
Attachments:  
Attachment A:   Recommended Calendar Year 2012 Salary Ranges for Alameda CTC 
Attachment B:  Salaries and Benefits Resolution for the 2012 Calendar Year 
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Recommended 2012 Calendar Year Salary Ranges for Alameda CTC 

Position/Classification  Min  Med  Max 

Deputy Director of Projects and Programming   $ 149,105    $ 171,470   $ 193,836 

Deputy Director of Planning   $ 135,081    $ 155,344   $ 175,606 

Director of Finance   $ 131,787    $ 151,555   $ 171,323 

Deputy Director of Policy, Legislation, and Public Affairs   $ 128,572    $ 147,858   $ 167,144 

Principal Transportation Engineer   $ 116,480    $ 133,952   $ 151,424 

Principal Transportation Planner   $ 105,525    $ 121,345   $ 137,183 

Senior Transportation Engineer   $ 100,441    $ 115,507   $ 130,573 

Project Controls Engineer   $   95,601    $ 109,941   $ 124,281 

Senior Transportation Planner   $   90,994    $ 104,643   $ 118,292 

Accounting Manager   $   90,994    $ 104,643   $ 118,292 

Senior Accountant   $   78,464    $   90,234    $ 102,003 

Contract Procurement Analyst   $   78,464    $   90,234    $ 102,003 

Contract Compliance and Outreach Analyst   $   78,464    $   90,234    $ 102,003 

Assistant Transportation Planner/Programming Analyst I   $   71,085    $   81,747    $   92,410  

Office Supervisor   $   71,085    $   81,747    $   92,410  

Accountant   $   67,659    $   77,808    $   87,957  

Clerk of the Board/Commission   $   67,659    $   77,808    $   87,957  

Executive Assistant   $   56,919    $   65,457    $   73,995  

Administrative Assistant    $   51,566    $   59,301    $   67,036  

Receptionist   $   40,283    $   46,326    $   52,368  
 

Attachment A
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ALAMEDA COUNTY TRANSPORTATION COMMISSION 
RESOLUTION 12‐___ 

 

SALARIES AND BENEFITS FOR STAFF MEMBERS 
          FEBRUARY 1, 2012 THROUGH DECEMBER 31, 2012 

WHEREAS, the Alameda County Transportation Commission, hereinafter 
referred to as Alameda CTC, was created pursuant to a joint powers agreement 
(“Joint Powers Agreement”) entered into among the 14 cities in Alameda County, the 
County of Alameda, the Bay Area Rapid Transportation District, the Alameda Contra 
Costa Transit District, the Alameda County Transportation Improvement Authority 
(“ACTIA”), and the Alameda County Congestion Management Agency 
(“ACCMA”); 

WHEREAS, the Alameda CTC is empowered by the Joint Powers Agreement to 
carry out numerous transportation planning, programming and construction functions 
and responsibilities, including all functions and powers of ACTIA and ACCMA; 

WHEREAS, the Alameda CTC is authorized under Section 11 and 13 of the 
Joint Powers Agreement to appoint and retain staff as necessary to fulfill its powers, 
duties and responsibilities, and all Alameda CTC staff members are employees of the 
Alameda CTC as of January 1, 2012;  

WHEREAS, as a new employer agency, the Alameda CTC wishes to establish a 
set of benefits and leave policies for all employees of the Agency; and 

WHEREAS, both predecessor Agencies and Alameda CTC adopted Resolution 
11-001, thereby establishing a consistent interim set of benefits and leave policies, 
and this Resolution is intended to supersede  and replace such Resolution 11-001; and 

NOW, THEREFORE, BE IT RESOLVED that the salaries and employment 
benefits for members of the independent staff of the Alameda CTC for February 1, 
2012 through December 31, 2012 are hereby adopted, and are herein set forth. 

1. Salaries 

1.1 An employee shall be compensated at a rate set between the minimum (min) 
and maximum (max) of the range specified in Attachment 1 for their 
respective position classification. 

1.2 The duties and responsibilities of the position classifications identified in 
Paragraph 1.1 shall be described by an Alameda CTC job specification 
approved by the Executive Director. 

Attachment B

Page 127



Alameda County Transportation Commission  
Resolution No. 
Page 2 of 8 
 

 

1.3 The salary ranges for the employees described in Paragraph 1.1 shall not include steps and/or 
provision for any automatic or tenure-based increases. 

1.4 Starting compensation, including salary, for each employee shall be set by the Executive 
Director consistent with the prescribed ranges for the position classifications identified in 
Paragraph 1.1. 

2. Appointments and Performance Management 

2.1 Original appointments of new employees shall be tentative and subject to a probationary period 
of one (1) year actual service; an existing employee appointed to a new position shall serve a 
probationary period of at least one hundred eighty (180) days commencing the first day of 
employment in the new position. 

2.1.1 Every six (6) months during the probationary period new employees will meet with their 
supervisor to discuss the employee’s performance to date. At the time of the discussion 
the supervisor will complete a written evaluation for the employee’s personnel records.  

2.1.2 Upon completion of the probationary period, the employee shall be given a written 
evaluation. If this evaluation shows that the employee has satisfactorily demonstrated the 
qualifications for the position, the employee shall gain regular status, and shall be so 
informed in writing. 

2.1.3 At any time during the probationary period, a probationary employee may be 
terminated with or without cause and with or without notice. Employee shall be notified 
in writing by the Executive Director of such termination. 

2.1.4 The probationary period may be extended once by the Executive Director at his/her sole 
discretion in order to further evaluate the performance of the probationary employee. 

2.1.5 The probationary period is automatically extended by a period of time equal to the time 
the employee is absent due to any type of leave, including time absent while receiving 
workers’ compensation. 

2.2 Following successful completion of the probationary period, written performance reviews for 
employees shall be conducted at least once a year by the employee’s supervisor and reviewed 
and approved by the Executive Director or his/her designee. In addition, a review of an 
employee’s progress in meeting annual goals and objectives will be conducted at the end of six 
months by the employee and his or her supervisor. 

2.3 On the basis of the performance reviews, increases or decreases in compensation may be 
granted at that time by the Executive Director at his/her sole discretion consistent with the 
Board approved annual budget.  
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3. Holidays  

3.1   The following eleven (11) paid holidays shall be observed by the Agency: 

  New Year’s Day    Veterans Day (Observed) 
  Martin Luther King Jr.'s Birthday  Thanksgiving Day 
  Presidents’ Day    Day after Thanksgiving 
  Memorial Day    Christmas Eve 
  Independence Day    Christmas Day 
  Labor Day 

 
3.2 Holiday Policy. When a holiday falls on a Sunday, the following Monday shall be observed as 

the holiday date.  When a holiday falls on a Saturday, the preceding Friday shall be observed. 

3.3 Floating Holidays. Regular full-time employees are entitled to two (2) floating holidays per 
year.  Employees shall be granted such holidays at the beginning of each fiscal year (i.e., 
effective on July 1 of each year).  Floating Holidays are not accruable and those unused at the 
end of the fiscal year will be eliminated from the employee’s available leave bank.  

3.4 Holiday Time. Regular full-time employees shall receive eight (8) hours of holiday pay for 
each of the above holidays at their regular base rate. Regular part-time employees shall receive 
paid holiday time prorated based on actual hours worked should their regular work schedule fall 
on one of the above listed holidays. 

3.5 Administrative Procedure. The Executive Director shall establish holiday procedures 
governing employees of the Agency. 

4. Leaves of Absence 

4.1 Vacation   

4.1.1 Accrual Rates.  The Agency shall provide vacation leave with pay for regular employees 
(including probationary employees) based on accrual guidelines shown in the table 
below.  Vacation leave earned shall accrue upon completion of each pay period beginning 
upon completion of the pay period following that in which the employee commences 
service.   

Accrual Rates Based on Years of Service: 

Years of Service Vacation Days Accrued 
Per Year 

Maximum Hours 
Accrued Per Year 

0-3 Years 10 Days 120 Hours 
3.1-10 Years 15 Days 240 Hours 
10.1-15 Years 20 Days 320 Hours 
15.1+ Years 25 Days 400 Hours 

 
Part-time employees shall earn vacation leave on a pro rata basis based on actual hours 
worked. The maximum accrual will also be pro rated. 
 

4.1.2 Maximum Vacation Benefits.  Once an employee reaches the maximum accrual, the 
employee will cease accruing any additional vacation leave until such time as vacation 
leave hours fall below the maximum.  
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4.1.3 Payment of Vacation upon Separation.  Accrued vacation pay that has not been used 
will be paid at time of resignation or termination.  An employee terminating employment 
with the Agency for reasons other than paid retirement from with the Agency 
employment shall be paid at such employee's current rate of pay for all unused accrued 
vacation up to the maximum amount of permissible accumulated vacation time as set 
forth above, in one (1) lump sum less applicable taxes.  An employee separating from 
service with the Agency for paid retirement may elect either to take time off for vacation 
prior to the employee's date of retirement, or to be paid at the employee's current rate of 
pay for vacation up to the ceiling amount as set forth above, in one lump sum. 

4.2 Management Leave. Regular full-time exempt employees may receive paid management leave 
of up to 80 hours per year at the sole discretion of the Executive Director.  The leave is 
intended to compensate exempt employees who are required to attend work-related meetings 
outside of normal working hours.  The amount of leave will be determined by the Executive 
Director based on each employee’s function and the number of off hour meetings he/she is 
required to attend.  No employee shall be eligible to accrue more than the amount of their 
annual Management Leave.  Use of Management Leave shall be at the discretion of the 
Executive Director.   

4.3 Sick Leave. Regular employees (including probationary employees) shall receive sick leave, 
accumulating at the rate of one day per calendar month up to four hundred eighty (480) hours 
(pro rated for part-time employees based on actual hours worked).  Up to sixty (60) days of 
accrued but unused sick leave may be used toward service credit for PERS retirement benefits. 
Sick leave is available only for the actual illness or injury of an employee or the employee’s 
spouse, registered domestic partner, children, parents, or other dependents.  

4.4 Family and Medical Leave. The Agency may grant regular employees (including probationary 
employees) up to twelve (12) workweeks of unpaid time off in a 12-month period for the 
employee’s own serious health condition or that of the employee’s immediate family member, 
i.e., child, parent, spouse, or registered domestic partner, or for baby/child bonding after the 
birth, adoption, or foster care placement of an employee’s child.   

Employees may exhaust any accrued vacation time and/or sick leave (if the leave is due to the 
employee’s own serious health condition or to care for the serious health condition of an 
immediate family member as described above) while on unpaid leave.  Employees taking 
family/medical leave due to the birth of a child to that employee’s spouse or registered 
domestic partner, or the adoption or foster placement of a child, or to care for such child, may 
utilize accrued sick leave and/or vacation time during such leave.  Such use of accrued vacation 
time and/or sick leave is the only pay such employee will receive from the Agency while on 
family/medical leave. 

4.5 Leave Due to Pregnancy, Child Birth or Related Conditions.  The Agency shall comply 
with California’s Pregnancy Disability Leave Law.  Employees may, but are not required to, 
utilize accrued vacation and sick leave during any pregnancy leave so as to receive pay during 
some or all such leave. 

4.6 Military Leave.  Military leave shall be granted in accordance with federal and state law. 

4.7 Bereavement Leave.  In the event of a death in the immediate family of a regular full-time 
employee, paid leave not chargeable to sick or vacation leave will be granted for a period up to 
three (3) consecutive scheduled work days for the purpose of making arrangements for, or to 
attend, the funeral. Employees shall receive one (1) day to attend a funeral for a friend or 
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relative outside their immediate family. Immediate family is defined as spouse, registered 
domestic partner, child, sister, brother, mother, father, legal guardian, any other person sharing 
the relationship of in loco parentis, legal dependent, current mother- or father-in-law, 
grandparents, or grandchildren.   

4.8 Jury and Witness Duty Leave.  

All regular full-time employees will be granted a leave of absence with pay for all or any part 
of the time required for jury duty in the manner prescribed by law.   

The employee must return to work on the same day he or she is excused from service. The 
employee shall be paid the difference between his/her full salary and any payment received for 
such duty, except travel pay.   

All regular full-time employees will be granted a leave of absence with pay for their appearance 
as a witness in a civil or criminal proceeding (other than as an accused) for any appearance that 
is solely attributable to the employee’s work for the Agency. 

4.9 Administrative Procedure.  The Executive Director shall establish specific guidelines and 
procedures to implement all of the leave policies.    

5. Health Insurance and Other Benefits 

5.1 Cafeteria Plan.  Alameda CTC provides a Cafeteria Plan for its eligible employees, into which 
Alameda CTC will pay $1,743 per month per employee.  This amount is in addition to the 
Public Employees’ Medical and Hospital Care Act (PEMHCA) minimum required contribution 
of $112.  With these funds, each participating employee is able to choose the following 
coverage: 

• Health Insurance (through the State of California’s Public Employees’ Retirement System 
(CalPERS); 

• Dental Insurance; 
• Vision Care Insurance; 
• Life Insurance; 
• Dependent Life Insurance; 
• Accidental Death and Dismemberment Insurance; 
• Long-term Disability Insurance; and 
• Short-term Disability Insurance. 

 
When an employee is required to work on a less than full-time basis due to medical or other 
valid reasons, the accrual for the cafeteria plan contribution amount will be prorated by 
dividing the actual hours worked plus any accrued sick/vacation hours used during the pay 
period, by the fulltime equivalent hours in the same pay period. 

Regular full-time employees who elect not to use the CalPERS health care benefit shall receive 
$400 per month which will be paid with each paycheck ($200 per pay-period) and is subject to 
all applicable payroll taxes. 

Regular part-time employees will receive a pro-rated amount of the monthly contribution of 
$1,743 based on actual hours worked. 
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6. Additional Benefits Programs  

6.1 Transit Subsidy.  All regular full-time employees of the Agency are eligible for the following 
transit subsidy benefits (elected to be received by the employee): 

1. Commuter Checks: $230 per month 

6.2. Tuition Assistance. Following completion of their probationary period, regular full-time 
employees are eligible for reimbursement of 90% of tuition fees for job-related courses, subject 
to budget availability up to $500 at an accredited institution each fiscal year, at the sole 
discretion of the Executive Director. 

6.3.    Other benefits.   At no cost to Alameda CTC, the Agency will also provide: 

1. A Flexible Spending Account (FSA) program which will be administered through the 
cafeteria plan for both dependent care expense up to $5,000 per calendar year and medical 
expenses up to $2,500 per calendar year.  To participate in the FSA to receive benefits in the 
form of reimbursements for dependent and/or medical care expenses from the FSA, an 
employee can elect to pay his or her contribution for FSA benefits on a pre-tax salary reduction 
basis; and  

2. An optional deferred compensation program. 

7. Administrative Procedure.  The Executive Director shall establish specific guidelines and 
procedures to implement all of the benefit policies.    

8. Retirement. All employees of the Agency shall be entitled to membership with the California 
Public Employees’ Retirement System (CalPERS) according to the guidelines established in the 
CalPERS Retirement Benefits Policy and the applicable contract with CalPERS.  The Agency 
shall each contribute to CalPERS each pay period 5% of the 8% employee contribution on behalf 
of all employees.  Such contribution shall be reported to PERS as “employee contribution being 
made by the contracting agency” and shall not be deemed to be “compensation” reportable to 
PERS.   
 

9. Reimbursement of Expenses.  Alameda CTC will reimburse employees of the Agency for 
reasonable and normal expenses associated with Alameda CTC business approved by the 
Executive Director.  An employee may be offered a fixed taxable monthly allowance in lieu of 
actual expenses, which may be adjusted annually by the Executive Director. 

10. Office Hours The offices of the Alameda CTC shall be open for the public between 8:30 a.m. 
and 5:00 p.m. each weekday, except on Alameda CTC holidays as defined in Paragraph 3.1.  
Employees are required to be at the Alameda CTC’s offices during business hours from Monday 
through Friday. 

11. All provisions of this Resolution shall be effective and pertain to all employees of the Agency as 
of the date of hire of the employee, or February 1, 2012, whichever is later, unless otherwise 
provided. 

12. The Executive Director is authorized to execute the necessary contracts for the benefits and 
insurance coverage described herein. 
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13. This Resolution is intended to and shall replace and supersede in its entirety that certain 
Resolution 11-001 adopted by each Board on June 23, 2011. 

 
Duly passed and adopted by the Alameda County Transportation Commission at the regular meeting of 
the Board held on Thursday, January 26, 2012 in Oakland, California by the following votes: 
 
 
 
AYES:  NOES:  ABSTAIN:   ABSENT: 
 
 
SIGNED: 
 
 
_______________________________ 
Mark Green, Chairperson 
 
 
ATTEST: 
 
 
_______________________________ 
Vanessa Lee, Commission Secretary 
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Memorandum 

 
DATE:  December 28, 2011       
 
TO:   Finance and Administration Committee    
 
FROM:   Arthur L. Dao, Executive Director 
   Patricia M. Reavey, Director of Finance 
    
SUBJECT: Approval and Adoption of a Cafeteria Plan for Active Employees and a 

Health Reimbursement Arrangement for Retirees of the Alameda County 
Transportation Commission 

 
Recommendation 
It is recommended that the Commission approve and adopt the Cafeteria Plan for active employees, 
substantially in the form attached as Attachment A, and the Health Reimbursement Arrangement 
(HRA) Plan for retirees, substantially in the form attached as Attachment B. 

 
Summary 
The approval and adoption of the attached plan documents is the next step required in the process of 
implementing the comprehensive benefits program approved by the Commission in October, 2010.  
Staff is currently working with the California Public Employees’ Retirement System (CalPERS) to 
enlist in the Public Employees Medical and Hospital Care Act (PEMHCA) for health benefits.  Staff 
recommended the utilization of the Cafeteria Plan to deliver this benefit to active employees, and the 
HRA Plan to deliver this benefit to retirees.   
 
The Cafeteria Plan will be available to all active employees to pay for all or some of the costs of 
their benefits.  If the cost of their benefits is more than the approved contribution amount, the 
amount will be deducted from the employee’s paycheck on a pretax basis.  This plan provides the 
Commission with the flexibility to control future costs and at the same time satisfies PEMHCA 
requirements of a minimum contribution.  The cafeteria plan contribution rate for 2012 is expected 
to be approved in the amount of $1,743 per month per employee (recommended in the benefits 
resolution also going before the Commission today).   
 
The Cafeteria Plan also includes a Flexible Spending Account (FSA) element which will allow 
employees to elect to have funds deducted from their paychecks on a pretax basis.  The employee 
could then submit for reimbursement of these funds as eligible medical expenses are incurred 
throughout the year.   
 
The HRA Plan is a premium reimbursement plan for retiree health care premiums.  To be eligible for 
retiree health coverage, a retiree must be vested with at least 10 years of CalPERS service, five of 
which must be for employment with the Alameda CTC or its predecessor agencies.  With 10 years of 
CalPERS service, a retiree would be 50% vested for retiree health benefits increasing by 5% with 
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each additional year of service up to 20 years (see chart in Exhibit B, page 4).   
 
The Alameda CTC will contribute only the required minimum contribution amount directly to 
CalPERS for retirees ($112 per month in 2012).  CalPERS requires that the remaining premium 
costs be deducted directly from the retiree’s monthly retirement check under the CalPERS pension 
plan.  Once CalPERS takes this deduction, the Alameda CTC’s HRA will reimburse each retiree for 
the deduction, up to the annually determined amount, which is expected to be approved for 2012 at 
$1,109 per retiree per month ($1,220.88 Kaiser retiree plus one rate, less $112 PEMHCA-required 
minimum contribution).  Similar to active employees, if a retiree’s elected health coverage costs 
exceed the amount approved by the Commission, the retiree will be required to pay for the additional 
amount from his or her own funds. 
 
Discussion  
Both the Cafeteria Plan for active employees and the HRA Plan for retirees were approved in 
concept by the Commission as the main mechanism or system that would allow for the unification of 
the retirement and health benefits of the two predecessor agencies back in October, 2010. 
 
In order to implement the Cafeteria Plan and the HRA Plan, the Alameda CTC was first required to 
enter into a contract with CalPERS to provide retiree benefits and to adopt PEMHCA to provide 
health benefits.  The pension plan contract with CalPERS is expected to become effective as of 
January 1, 2012 and the Commission adopted PEMHCA at the December 1, 2011 meeting. 
 
Attachments 
Attachment A:  Alameda CTC Cafeteria Plan (Draft) 
Attachment B:  Alameda CTC Health Reimbursement Arrangement (Draft) 
Attachment C:  Resolution Approving and Adopting A Cafeteria Plan for Active Employees 
   and A Health Reimbursement Arrangement for Retirees 
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ALAMEDA COUNTY TRANSPORTATION COMMISSION 
CAFETERIA PLAN 

 
As Adopted Effective February 1, 2012 

 

ARTICLE I. Introduction 

1.1 Establishment of Plan 

Alameda County Transportation Commission (the Employer) hereby establishes the Alameda 
County Transportation Commission Cafeteria Plan (the Plan) effective February 1, 2012 (the 
Effective Date).  Capitalized terms used in this Plan that are not otherwise defined have the 
meanings set forth in Article II. 

This Plan is designed to permit an Eligible Employee to pay for his or her share of contributions 
for the Benefit Plan Options in Appendix A on a pre-tax Salary Reduction basis, and to 
contribute on a pre-tax Salary Reduction basis to an Employee's account for reimbursement of 
certain Medical Care Expenses (Health FSA Account) and/or to an account for reimbursement 
of certain Dependent Care Expenses (DCAP Account). 

1.2 Legal Status 

This Plan is intended to qualify as a cafeteria plan under Code Section 125 and will be 
interpreted and administered consistent with the requirements of Code Section 125 and the 
regulations issued thereunder. 

The Health FSA Component is intended to qualify as a self-insured medical reimbursement plan 
under Code Section 105, and the Medical Care Expenses reimbursed thereunder are intended 
to be eligible for exclusion from participating Employees' gross income under Code Section 
105(b).  The DCAP Component is intended to qualify as a dependent care assistance program 
under Code Section 129, and the Dependent Care Expenses reimbursed thereunder are 
intended to be eligible for exclusion from participating Employees' gross income under Code 
Section 129(a). 

Although reprinted within this document, the Health FSA Component and the DCAP Component 
are separate plans for purposes of administration and all reporting and nondiscrimination 
requirements imposed by Code Sections 105 and 129.  The Health FSA Component is also a 
separate plan for purposes of applicable provisions of HIPAA and COBRA. In the event that the 
Health FSA Component is determined not to be a separate plan, the Plan will be designated as 
a hybrid entity for purposes of HIPAA, such that it will be a covered entity only with respect to 
the Health FSA Component. 
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ARTICLE II. Definitions 

2.1 Definitions 

Account(s) means the Health FSA Accounts and the DCAP Accounts described in Sections 7.5 
and 8.5. 

Benefit Plan Option means a qualified benefit under Code Section 125(f) that is available to a 
Participant under this Plan as set forth in Appendix A, as amended from time to time.  The 
Employer may substitute, add, subtract, or revise at any time the menu of such Benefit Plan 
Options and/or the benefits, terms, and conditions of any such options or plans.  Any such 
substitution, addition, subtraction, or revision will be communicated to Participants and will 
automatically be incorporated by reference under this Plan. 

Board of Directors means the Board of Commissioners of the Alameda County Transportation 
Commission. 

Change in Status means any of the events described below, as well as any other events 
included under subsequent changes to Code Section 125 or regulations issued thereunder, 
which the Plan Administrator, in its sole discretion and on a uniform and consistent basis, 
determines are permitted under IRS regulations and under this Plan: 

(a) Legal Marital Status. A change in a Participant's legal marital status, including marriage, 
death of a Spouse, divorce, legal separation, or annulment;  

(b) Number of Dependents. Events that change a Participant's number of Dependents, 
including birth, death, adoption, and placement for adoption;  

(c) Employment Status. Any of the following events that change the employment status of 
the Participant or his or her Spouse or Dependents: (1) a termination or commencement 
of employment; (2) a strike or lockout; (3) a commencement of or return from an unpaid 
leave of absence; (4) a change in worksite; and (5) the eligibility conditions of this Plan 
or other employee benefits plan of the Participant or his or her Spouse or Dependents 
depend on the employment status of that individual and there is a change in that 
individual's status with the consequence that the individual becomes (or ceases to be) 
eligible under this Plan or other employee benefits plan;  

(d) Dependent Eligibility Requirements. An event that causes a Dependent to satisfy or 
cease to satisfy the Dependent eligibility requirements for a particular benefit, such as 
attaining a specified age, student status, or any similar circumstance; and  

(e) Change in Residence. A change in the place of residence of the Participant or his or her 
Spouse or Dependents.  

COBRA means the Consolidated Omnibus Budget Reconciliation Act of 1985, as amended. 

Code means the Internal Revenue Code of 1986 and the Treasury Regulations issued 
thereunder, as amended. 

Compensation means the cash wages or salary paid to an Employee by the Employer. 

DCAP means dependent care assistance program. 
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DCAP Account means the account described in Section 8.5. 

DCAP Benefits has the meaning described in Section 8.1. 

DCAP Component means the component of this Plan described in Article VIII. 

Dependent means: (a) for purposes of accident or health coverage, (1) a dependent as defined 
in Code Section 152, determined without regard to subsections (b)(1), (b)(2), and (d)(1)(B) 
thereof, (2) any child (as defined in Code Section 152(f)(1) of the Participant who as of the end 
of the taxable year has not attained age 27, and (3) any child of the Participant to whom IRS 
Revenue Procedure 2008-48 applies (regarding certain children of divorced or separated 
parents who receive more than half of their support for the calendar year from one or both 
parents and are in the custody of one or both parents for more than half of the calendar year); 
and (b) for purposes of the DCAP Component, a Qualifying Individual.  Notwithstanding the 
foregoing, the Health FSA Component will provide benefits in accordance with the applicable 
requirements of any National Medical Support Order, even if the child does not meet the 
definition of Dependent. 

Dependent Care Expenses has the meaning described in Section 8.3. 

Earned Income will have the meaning given such term in Code Section 129(e)(2). 

Effective Date of this Plan means February 1, 2012. 

Election Form/Salary Reduction Agreement means the form provided by the Plan 
Administrator for the purpose of allowing an Eligible Employee to participate in this Plan by 
electing Benefit Plan Options(s) and authorizing Salary Reductions to pay for any of the Benefit 
Plan Options.   

Eligible Employee means an Employee eligible to participate in this Plan, as provided in 
Section 3.1. 

Employee means an individual that the Employer classifies as a common-law employee and 
who is on the Employer's W-2 payroll, but does not include the following: (a) any leased 
employee (including but not limited to those individuals defined as leased employees in Code 
Section 414(n) or an individual classified by the Employer as a contract worker, independent 
contractor, temporary employee, or casual employee for the period during which such individual 
is so classified, whether or not any such individual is on the Employer's W-2 payroll or is 
determined by the IRS or others to be a common-law employee of the Employer; (b) any 
individual who performs services for the Employer but who is paid by a temporary or other 
employment or staffing agency for the period during which such individual is paid by such 
agency, whether or not such individual is determined by the IRS or others to be a common-law 
employee of the Employer; and (c) any employee covered under a collective bargaining 
agreement, unless that agreement provides for the employee's participation in the Plan.  The 
term Employee does include former Employees for the limited purpose of allowing continued 
eligibility for benefits under the Plan for a limited duration following termination of employment 
provided any required contributions are made and only to the extent specifically provided under 
this Plan. 

Employer means the Alameda County Transportation Commission. 
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FMLA means the Family and Medical Leave Act of 1993, as amended.   

Grace Period means the period that begins immediately following the close of a Plan Year and 
ends on the day that is two months plus 15 days following the close of that Plan Year. 

Health FSA means the health flexible spending arrangement. 

Health FSA Account means the account described in Section 7.5. 

Health FSA Benefits has the meaning described in Section 7.1. 

Health FSA Component means the component of this Plan described in Article VII. 

HIPAA means the Health Insurance Portability and Accountability Act of 1996, as amended. 

Insurance Plan(s) means the plan(s) that the Employer maintains for its Employees (and for 
their Spouses, same-sex spouses, domestic partners, and Dependents that may be eligible 
under the terms of such plan), which provide benefits through a group insurance policy or 
policies (e.g., medical, dental and vision insurance). The Employer may substitute, add, 
subtract, or revise at any time the menu of such plans and/or the benefits, terms, and conditions 
of any such plans.  Any such substitution, addition, subtraction, or revision will be 
communicated to Participants and will automatically be incorporated by reference under this 
Plan. 

Medical Care Expenses has the meaning described in Section 7.3. 

Nonelective Contribution(s) means any amount that the Employer, in its sole discretion, may 
contribute under the Plan to provide benefits for individual Participants and their Spouses, 
Dependents, domestic partners, and same-sex spouses, as applicable, under one or more of 
the Benefit Plan Options offered under the Plan. 

Open Enrollment Period means the period during the Plan Year during which Eligible 
Employees may elect to participate in the Plan or make changes to their elections for the next 
Plan Year.  The Employer will determine this period each Plan Year, which the Plan 
Administrator will make known in the Plan’s open enrollment materials. 

Participant means a person who is an Eligible Employee and who is participating in this Plan in 
accordance with the provisions of Article III.  Participants include those who elect one or more 
Benefit Plan Options under the Plan. 

Period of Coverage means the Plan Year, with the following exceptions: (a) for Employees 
who first become eligible to participate, it will mean the portion of the Plan Year following the 
date on which participation commences, as described in Section 4.2; and (b) for Employees 
who terminate participation, it will mean the portion of the Plan Year prior to the date on which 
participation terminates, as described in Section 3.3. 

Plan means the Alameda County Transportation Commission Cafeteria Plan as set forth herein, 
as amended from time to time. 
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Plan Administrator means the person(s), entity, or committee as may be appointed from time 
to time by the Board of Directors (or its authorized designee) to administer the Plan.  If no such 
person, entity, or committee is appointed, the Plan Administrator is the Employer. 

Plan Sponsor means the Employer. 

Plan Year means the calendar year (i.e., the 12-month period commencing January 1 and 
ending on December 31), except in the case of a short plan year representing the initial Plan 
Year or where the Plan Year is being changed, in which case the Plan Year will be the entire 
short plan year. 

Premium Payment Benefits means the Premium Payment Benefits described in Section 6.1. 

Premium Payment Component means the component of this Plan described in Article VI. 

Qualifying Dependent Care Services has the meaning described in Section 8.3. 

Qualifying Individual means (a) a tax dependent of the Participant as defined in Code Section 
152 who is under the age of 13 and who is the Participant's qualifying child as defined in Code 
Section 152(a)(1); (b) a tax dependent of the Participant as defined in Code Section 152, but 
determined without regard to subsections (b)(1), (b)(2), and (d)(1)(B) thereof, who is physically 
or mentally incapable of self-care and who has the same principal place of abode as the 
Participant for more than half of the year; or (c) a Participant's Spouse who is physically or 
mentally incapable of self-care, and who has the same principal place of abode as the 
Participant for more than half of the year.  Notwithstanding the foregoing, in the case of divorced 
or separated parents, a Qualifying Individual who is a child will, as provided in Code Section 
21(e)(5), be treated as a Qualifying Individual of the custodial parent (within the meaning of 
Code Section 152(e)) and will not be treated as a Qualifying Individual with respect to the 
noncustodial parent. 

Salary Reduction means the amount by which the Participant's Compensation is reduced and 
applied by the Employer under this Plan to pay for one or more of the benefits, as permitted for 
the applicable component, before any applicable state and/or federal taxes have been deducted 
from the Participant's Compensation (i.e., on a pre-tax basis). 

Spouse means an individual who is legally married to a Participant as determined under 
applicable state law and who is treated as a spouse under the Code.  A domestic partner or 
same-sex spouse is not treated as a spouse under the Code.  Notwithstanding the above, for 
purposes of the DCAP Component the term Spouse does not include (a) an individual legally 
separated from the Participant under a divorce or separate maintenance decree; or (b) an 
individual who, although married to the Participant, files a separate federal income tax return, 
maintains a principal residence separate from the Participant during the last six months of the 
taxable year, and does not furnish more than half of the cost of maintaining the principal place 
of abode of the Participant. 

Student means an individual who, during each of five or more calendar months during the Plan 
Year, is a full-time student at any educational organization that normally maintains a regular 
faculty and curriculum and normally has an enrolled student body in attendance at the location 
where its educational activities are regularly carried on. 
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ARTICLE III. Eligibility and Participation 

3.1 Eligibility to Participate 
 
All full-time Employees are eligible to participate in the Plan.  To become a Participant, an 
Eligible Employee must make a timely election to participate in accordance with Article IV.  
Eligibility for any Benefit Plan Option will be subject to the requirements specified in the 
governing plan documents of the applicable Benefit Plan Option.  The provisions of this Article 
are not intended to override any eligibility requirement or waiting period specified in the 
applicable Benefit Plan Options and the terms of eligibility and participation for any Benefit Plan 
Option offered under the Plan are subject to the requirements specified in the Benefit Plan 
Option's governing documents. 
 
3.2 Use of Contributions 

As a Participant, an Employee will be permitted to (1) elect Benefit Plan Options for which he or 
she is eligible, (2) receive available Nonelective Contributions for which he or she is eligible in 
the manner set forth in the enrollment materials, (3) pay his or her share of the cost of his or her 
elected benefits with Salary Reduction contributions, and (4) if permitted under the terms of the 
Benefit Plan Options and uniform rules adopted by the Plan Administrator, pay his or her share 
of the costs of the elected benefits with after-tax dollars (e.g., if Salary Reduction contributions 
are not available or are insufficient to pay his or her share of the cost of the Benefit Plan 
Option).  In addition, as a Participant, an Employee may be permitted to elect health coverage 
for an individual who is not the employee’s Spouse or Dependent if permitted under the terms of 
the Benefit Plan Options and in accordance with uniform rules adopted by the Plan 
Administrator; provided, however, that the fair market value of such coverage will be included in 
the Employee’s gross income to the extent required by applicable law, and the Employee will be 
treated as having purchased the coverage with after-tax dollars. 

3.3 Termination of Participation 

A Participant will cease to be a Participant in this Plan upon the earlier of: 

(a) the date the Participant makes a permitted election not to participate in the Plan; 

(b) the date that the Participant no longer satisfies the eligibility requirements of this Plan or 
all of the Benefit Plan Options.  Notwithstanding the foregoing, for purposes of pre-tax 
COBRA coverage, certain Employees may continue eligibility for certain periods subject 
to the restrictions and terms otherwise described in this Plan; or 

(c) The date that the Plan is either terminated or amended to exclude the Participant or the 
class of employees to which the Participant belongs.   

Termination of participation in this Plan will automatically revoke the Participant's elections. 
Benefits under any Insurance Plan will terminate as of the date(s) specified in the Insurance 
Plan.  Reimbursements from the Health FSA and DCAP Accounts after termination of 
participation will be made pursuant to Section 7.8 for Health FSA Benefits and Section 8.8 for 
DCAP Benefits.  If revocation occurs under this Section 3.3, no new election may be made by 
such Participant during the remainder of the Plan Year except as set forth in Section 3.4. 
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3.4 Participation Following Termination of Employment or Loss of Eligibility 

If a Participant terminates his or her employment for any reason, including (but not limited to) 
disability, retirement, layoff, or voluntary resignation, or otherwise loses eligibility and then is 
rehired or becomes eligible once again within 30 days or less after the date of a termination of 
employment or loss of eligibility, then the Employee will be reinstated with the same elections 
that such individual had before termination or other loss of eligibility.  If a former Participant is 
rehired more than 30 days following termination of employment or becomes eligible after 30 
days following a loss of eligibility and is otherwise eligible to participate in the Plan, then the 
individual may make new elections as a new hire as described in Section 4.2. Notwithstanding 
the above, an election to participate in the Premium Payment Component will be reinstated only 
to the extent that coverage under the applicable Insurance Plan is reinstated.  

3.5 FMLA Leaves of Absence 
 
(a) Health Insurance Benefits.  Notwithstanding any provision to the contrary in this Plan, if 

a Participant goes on a qualifying leave under the FMLA, then to the extent required by 
the FMLA, the Employer will continue to maintain the Participant's health insurance 
benefits and Health FSA Benefits on the same terms and conditions as if the Participant 
were still an active Employee. That is, if the Participant elects to continue his or her 
coverage while on leave, the Employer will continue to pay its share of the contributions 
for those benefits under this Plan.  
 
An Employer may require participants to continue all health insurance benefits and 
Health FSA Benefits coverage for Participants while they are on paid leave (provided 
that Participants on non-FMLA paid leave are required to continue coverage). If so, the 
Participant's share of the contributions will be paid by the method normally used during 
any paid leave (e.g., on a pre-tax Salary Reduction basis).  
 
In the event of unpaid FMLA leave (or paid FMLA leave where coverage is not required 
to be continued), a Participant may elect to continue his or her health insurance benefits 
and Health FSA Benefits during the leave. If the Participant elects to continue coverage 
while on FMLA leave, then the Participant may pay his or her share of the contributions 
in one of the following ways: 

• with after-tax dollars, by sending monthly payments to the Employer by the due 
date established by the Employer; 

• with pre-tax dollars, by having such amounts withheld from the Participant's 
ongoing Compensation (if any), including unused sick days and vacation days, or 
pre-paying all or a portion of the contributions for the expected duration of the 
leave on a pre-tax Salary Reduction basis out of pre-leave Compensation. To 
pre-pay the contributions, the Participant must make a special election to that 
effect prior to the date that such Compensation would normally be made 
available (pre-tax dollars may not be used to fund coverage during the next Plan 
Year); or 

• under another arrangement agreed upon between the Participant and the Plan 
Administrator (e.g., the Plan Administrator may fund coverage during the leave 
and withhold “catch-up” amounts from the Participant's Compensation on a pre-
tax or after-tax basis) upon the Participant's return. 
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If the Employer requires all Participants to continue health insurance benefits and Health 
FSA Benefits during an unpaid FMLA leave, then the Participant may elect to 
discontinue payment of the Participant's required contributions until the Participant 
returns from leave.  Upon returning from leave, the Participant will be required to repay 
the contributions not paid by the Participant during the leave. Payment will be withheld 
from the Participant's Compensation either on a pre-tax or after-tax basis, as agreed to 
by the Plan Administrator and the Participant.  
 
If a Participant's health insurance benefits or Health FSA Benefits coverage ceases 
while on FMLA leave (e.g., for non-payment of required contributions), then the 
Participant is permitted to re-enter the Premium Payment Component or Health FSA 
Component as applicable, upon return from such leave on the same basis as when the 
Participant was participating in the Plan prior to the leave, or as otherwise required by 
the FMLA.  In addition, the Plan may require Participants whose health insurance 
benefits or Health FSA Benefits coverage terminated during the leave to be reinstated in 
such coverage upon return from a period of unpaid leave, provided that Participants who 
return from a period of unpaid, non-FMLA leave are required to be reinstated in such 
coverage. Notwithstanding the preceding sentence, with regard to Health FSA Benefits, 
a Participant whose coverage ceased will be permitted to elect whether to be reinstated 
in the Health FSA Benefits at the same coverage level as was in effect before the FMLA 
leave (with increased contributions for the remaining period of coverage) or at a 
coverage level that is reduced pro rata for the period of FMLA leave during which the 
Participant did not pay contributions. If a Participant elects a coverage level that is 
reduced pro rata for the period of FMLA leave, then the amount withheld from a 
Participant's Compensation on a pay-period-by-pay-period basis for the purpose of 
paying for reinstated Health FSA Benefits will be equal to the amount withheld prior to 
the period of FMLA leave.  
 
(b) Non-Health Benefits. If a Participant goes on a qualifying leave under the FMLA, then 
entitlement to non-health benefits (such as DCAP Benefits) is to be determined by the 
Employer's policy for providing such benefits when the Participant is on non-FMLA 
leave, as described in Section 3.6. If such policy permits a Participant to discontinue 
contributions while on leave, then the Participant will, upon returning from leave, be 
required to repay the contributions not paid by the Participant during the leave. Payment 
will be withheld from the Participant's Compensation either on a pre-tax or after-tax 
basis, as may be agreed upon by the Plan Administrator and the Participant or as the 
Plan Administrator otherwise deems appropriate.  
 

3.6 Non-FMLA Leaves of Absence 

If a Participant goes on an unpaid leave of absence that does not affect eligibility, then the 
Participant will continue to participate and the contributions due for the Participant will be paid 
by pre-payment before going on leave, by after-tax contributions while on leave, or with catch-
up contributions after the leave ends, as may be determined by the Plan Administrator. If a 
Participant goes on an unpaid leave that affects eligibility, then the applicable election change 
rules in Section 10.3 will apply. 
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ARTICLE IV. Method and Timing of Elections 

4.1 Election to Participate 

To become a Participant, an Eligible Employee must submit a completed and signed Election 
Form/Salary Reduction Agreement to the Plan Administrator in the time and in the manner 
required by the Plan Administrator. 

4.2 Elections When First Eligible 
(a) Currently Eligible Employees.  An Employee who is eligible to participate in this Plan as 

of the Effective Date must complete, sign, and file an Election Form/Salary Reduction 
Agreement with the Plan Administrator during the election period (as specified by the 
Plan Administrator) immediately preceding the Effective Date of the Plan to become a 
Participant on the Effective Date.  The elections made by the Eligible Employee on this 
initial Election Form/Salary Reduction Agreement will be effective for the Plan Year 
beginning on the Effective Date. 

(b) New Employees or Newly Eligible Employees.  An Employee who first becomes eligible 
to participate in the Plan mid-year (and after the Effective Date) may elect to commence 
participation in the Plan after the eligibility requirements of Section 3.1 have been 
satisfied by completing, signing, and filing an Election Form/Salary Reduction 
Agreement with the Plan Administrator in the time and in the manner required by the 
Plan Administrator.  Participation in the Plan will commence on the first day of the month 
following the Plan Administrator's receipt of a properly completed and signed Election 
Form/Salary Reduction Agreement.  An Employee who does not elect benefits when first 
eligible may not enroll until the next Open Enrollment Period, unless an event occurs 
that would justify a mid-year election change, as described under Section 10.3.  
Eligibility for Premium Payment Benefits will be subject to the additional requirements, if 
any, specified in the applicable Insurance Plans. 

4.3 Elections During Open Enrollment Period 

During each Open Enrollment Period with respect to a Plan Year, the Plan Administrator will 
provide an Election Form/Salary Reduction Agreement to each Employee who is eligible to 
participate in this Plan. The Election Form/Salary Reduction Agreement will enable the 
Employee to elect to participate in the various components of this Plan for the next Plan Year 
and to authorize the necessary Salary Reductions to pay for the benefits elected.  The Election 
Form/Salary Reduction Agreement must be returned to the Plan Administrator on or before the 
last day of the Open Enrollment Period, and it will become effective on the first day of the next 
Plan Year. If an Eligible Employee fails to return the Election Form/Salary Reduction Agreement 
during the Open Enrollment Period, then the Employee may not elect any benefits under this 
Plan until the next Open Enrollment Period, unless an event occurs that would justify a mid-year 
election change, as described under Section 10.3. 

4.4 Failure of Eligible Employee to File an Election Form/Salary Reduction Agreement 

If an Eligible Employee fails to file an Election Form/Salary Reduction Agreement within the time 
period described in Sections 4.2 and 4.3, then the Employee may not elect any benefits under 
the Plan (a) until the next Open Enrollment Period; or (b) until an event occurs that would justify 
a mid-year election change, as described under Section 10.3.  Notwithstanding any contrary 
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provision in the Plan, if an Employee who fails to file an Election Form/Salary Reduction 
Agreement is eligible for benefits under an Insurance Plan and has made an effective election 
for such benefits outside the Plan, then the Employee's share of the contributions for such 
benefits will automatically be paid with pre-tax dollars and will be deemed a "default election" 
under the Plan.  Such default elections cannot be changed until such time as the Employee 
files, during a subsequent Open Enrollment Period (or after an event occurs that would justify a 
mid-year election change as described under Section 10.3), a timely Election Form/Salary 
Reduction Agreement to elect Premium Payment Benefits.  No default elections are permitted 
for Health FSA or DCAP Benefits. 

4.5 Irrevocability of Elections 

Unless an exception applies (as described in Article X), a Participant's election under the Plan is 
irrevocable for the duration of the Period of Coverage to which it relates. 

ARTICLE V. Benefits Offered and Method of Funding 

5.1 Benefits Offered 

When first eligible or during the Open Enrollment Period as described under Article IV, 
Participants will be given the opportunity to elect one or more of the following benefits: 

(a) Premium Payment Benefits, as described in Article VI;  

(b) Health FSA Benefits, as described in Article VII.  

(c) DCAP Benefits, as described in Article VIII.  

In no event will benefits under the Plan be provided in the form of deferred compensation. 
Notwithstanding the foregoing, amounts remaining in a Participant's Health FSA Account at the 
end of a Plan Year can be used to reimburse the Participant for Medical Care Expenses that are 
incurred during the Grace Period immediately following the close of that Plan Year as provided 
in Article VII.  No Grace Period is available for DCAP Benefits. 

5.2 Source of Benefit Funding 
The cost of coverage under the component Benefit Plan Options will be funded by a 
Participant's Salary Reductions, Nonelective Contributions provided by the Employer, or a 
combination of the foregoing.  The required contributions for each of the Benefit Plan Options 
offered under the Plan will be made known to employees in annual enrollment materials.  Salary 
Reduction Contributions that are allocated to any Benefit Plan Option will equal the contributions 
required from the Participant less any available Nonelective Contributions allocated to that 
option.  A Participant may elect to receive Nonelective Contributions in the form of cash to the 
extent described in the applicable annual enrollment materials.  The maximum amount of 
employee contributions, plus any Nonelective Contributions made available by the Employer, 
will not exceed the aggregate cost of the Benefit Plan Options elected. 
 
5.3 Employer Contributions 

The Employer may, in its sole discretion, make Nonelective Contributions on behalf of a 
Participant toward the cost of one or more Benefit Plan Options.  The amount of Nonelective 
Contributions that may be applied towards the cost of each of the Benefit Plan Option(s) for any 
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Participant will be subject to the sole discretion of the Employer and may be adjusted upward or 
downward at any time in the Employer's sole discretion.  The amount will be calculated for each 
Plan Year in a uniform and nondiscriminatory manner and may be based upon the Participant's 
dependent status, commencement or termination date of the Participant's employment during 
the Plan Year, and such other factors as the Employer may prescribe.   

No provision of this Plan will be construed to require the Employer or Plan Administrator to 
maintain any fund or segregate any amount for the benefit of any Participant, and no Participant 
or other person will have any claim against, right to, or security or other interest in, any fund, 
account or asset of the Employer from which any payment under the Plan may be made.  The 
Plan does not create a trust in favor of a Participant or any person claiming on a Participant’s 
behalf. 

ARTICLE VI. Premium Payment Component 

6.1 Benefits 

An Eligible Employee can elect to participate in the Premium Payment Component by electing 
(a) to receive benefits under the Insurance Plans described in Appendix A; and (b) to pay for his 
or her share of the contributions for those benefits on a pre-tax Salary Reduction basis.  Unless 
an exception applies (as described in Article X), such election is irrevocable for the duration of 
the Period of Coverage to which it relates.  Notwithstanding any other provision in this Plan, 
insurance benefits under the Insurance Plans are subject to the terms and conditions of the 
Insurance Plans, and no changes can be made with respect to such plans (such as mid-year 
changes in election) if such changes are not permitted under the applicable Insurance Plan.    

6.2 Participant Contributions for Cost of Coverage 

The annual contribution for a Participant's portion of the Premium Payment Benefits is equal to 
the amount as set by the Employer in the annual enrollment materials. 

6.3 Benefits Provided Under the Insurance Plans 

Insurance benefits will be provided by the Insurance Plans in accordance with their governing 
documents, and not this Plan. The types and amounts of insurance benefits, the requirements 
for participating in the Insurance Plans, and the other terms and conditions of coverage and 
benefits of such plans are set forth in their governing documents.  All claims to receive benefits 
under the Insurance Plans will be subject to and governed by the terms and conditions of the 
Insurance Plans and the rules, regulations, policies, and procedures adopted in accordance with 
those plans, as may be amended from time to time. 

6.4 Insurance Benefits; COBRA 

Notwithstanding any provision to the contrary in this Plan, to the extent required by COBRA, a 
Participant and his or her Spouse and Dependents, as applicable, whose health coverage 
terminates under an Insurance Plan because of a COBRA qualifying event (and who is a 
qualified beneficiary as defined under COBRA), will be given the opportunity to continue on a 
self-pay basis the same health coverage that he or she had under the applicable Insurance Plan 
the day before the qualifying event for the periods prescribed by COBRA.  Such continuation 
coverage will be subject to all conditions and limitations under COBRA. 
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Contributions for COBRA coverage under an Insurance Plan may be paid on a pre-tax basis for 
current Employees receiving taxable compensation (as may be permitted by the Plan 
Administrator on a uniform and consistent basis, but may not be prepaid from contributions in 
one Plan Year to provide coverage that extends into a subsequent Plan Year) where COBRA 
coverage arises either (a) because the Employee ceases to be eligible because of a reduction 
in hours; or (b) because the Employee's Dependent ceases to satisfy the eligibility requirements 
for coverage. For all other individuals (e.g., Employees who cease to be eligible because of 
retirement, termination of employment, or layoff), contributions for COBRA coverage for 
Insurance Plan benefits will be paid on an after-tax basis (unless as may be otherwise permitted 
by the Plan Administrator on a uniform and consistent basis, but may not be prepaid from 
contributions in one Plan Year to provide coverage that extends into a subsequent Plan Year). 

ARTICLE VII. Health FSA Component 

7.1 Health FSA Benefits 

An Eligible Employee can elect to participate in the Health FSA Component by electing (a) to 
receive benefits in the form of reimbursements for Medical Care Expenses from the Health FSA 
(Health FSA Benefits); and (b) to pay his or her contribution for such Health FSA Benefits on a 
pre-tax Salary Reduction basis.  Unless an exception applies (as described in Article X), any 
such election is irrevocable for the duration of the Period of Coverage to which it relates. 

7.2 Participant Contributions for Cost of Coverage of Health FSA Benefits 

The annual contribution for a Participant's portion of the Health FSA Benefits is equal to the 
annual benefit amount elected by the Participant, subject to the dollar limits set forth in the 
annual enrollment materials.  

7.3 Eligible Medical Care Expenses for Health FSA 

Under the Health FSA Component, a Participant may receive reimbursement for Medical Care 
Expenses incurred during the Period of Coverage for which an election is in force. In addition, 
certain individuals may receive reimbursement for Medical Care Expenses incurred during the 
Grace Period immediately following the close of a Plan Year from amounts remaining in their 
Health FSA Accounts for that Plan Year in accordance with Section 7.4(e). 

(a) Incurred. A Medical Care Expense is incurred at the time the medical care or service 
giving rise to the expense is furnished and not when the Participant is formally billed for, 
is charged for, or pays for the medical care.  

(b) Medical Care Expenses. “Medical Care Expenses” means expenses incurred by a 
Participant or his or her Spouse or Dependents for medical care, as defined in Code 
Section 213(d), but only to the extent that the expense has not been reimbursed through 
insurance or otherwise.  If only a portion of a Medical Care Expense has been 
reimbursed elsewhere, then the Health FSA can reimburse the remaining portion of such 
Medical Care Expense if it otherwise meets the requirements of this Article VII. 
Notwithstanding the foregoing, the term Medical Care Expenses does not include: 

• premium payments for other health coverage, including but not limited to health 
insurance premiums for any other plan (whether or not sponsored by the 
Employer);  
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• medicines or drugs, unless the medicine or drug is a prescribed drug (determined 
without regard to whether the medicine or drug is available without a prescription) 
or is insulin (for this purpose, the Plan Administrator will have sole discretion to 
determine, on a uniform and consistent basis, whether a particular item is a 
medicine or drug and whether the requirement of a prescription has been 
satisfied);  

• cosmetic surgery or other similar procedures, unless the surgery or procedure is 
necessary to ameliorate a deformity arising from, or directly related to, a 
congenital abnormality, a personal injury resulting from an accident or trauma, or 
a disfiguring disease (for this purpose, “cosmetic surgery” means any procedure 
that is directed at improving the patient’s appearance and does not meaningfully 
promote the proper function of the body or prevent or treat illness or disease); or  

• any other expense excluded under Appendix B or otherwise under the terms of 
this Plan.  

The Plan Administrator may promulgate procedures regarding the eligibility of various 
expenses for reimbursement as Medical Care Expenses and may limit reimbursement of 
expenses described in such procedures.  
 

7.4 Maximum and Minimum Benefits for Health FSA 
(a) Maximum Reimbursement Available; Uniform Coverage. The maximum dollar amount 

elected by the Participant for reimbursement of Medical Care Expenses incurred during 
a Period of Coverage (reduced by prior reimbursements during the Period of Coverage) 
will be available at all times during the Period of Coverage, regardless of the actual 
amounts credited to the Participant's Health FSA Account pursuant to Section 7.5.  
Notwithstanding the foregoing, no reimbursements will be available for Medical Care 
Expenses incurred after coverage under this Plan has terminated, unless the Participant 
has elected COBRA as provided in Section 7.8 or is entitled to submit expenses incurred 
during a Grace Period as provided in Section 7.4(e).  Payment will be made to the 
Participant in cash as reimbursement for Medical Care Expenses incurred during the 
Period of Coverage for which the Participant's election is effective (or during a Grace 
Period, if applicable under Section 7.4(e)), provided that the other requirements of this 
Article VII have been satisfied.  

(b) Maximum and Minimum Dollar Limits. The maximum annual benefit amount that a 
Participant may elect to receive under this Plan in the form of reimbursements for 
Medical Care Expenses incurred in any Period of Coverage will be set forth in the 
enrollment materials.  The minimum annual benefit amount that a Participant may elect 
to receive under this Plan in the form of reimbursements for Medical Care Expenses 
incurred in any Period of Coverage is $0. Reimbursements due for Medical Care 
Expenses incurred by the Participant's Spouse or Dependents will be charged against 
the Participant's Health FSA Account.  In no event will the maximum annual benefit 
exceed the maximum limit under federal law. 

(c) Changes; No Proration. For each Plan Year, the maximum and minimum dollar limit may 
be changed by the Plan Administrator and will be communicated to Employees through 
the Election Form/Salary Reduction Agreement or other enrollment materials. If a 
Participant enters the Health FSA Component mid-year or wishes to increase his or her 
election mid-year as permitted under Section 10.3, then there will be no proration rule—
i.e., the Participant may elect coverage up to the maximum dollar limit or may increase 
coverage to the maximum dollar limit, as applicable.  
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(d) Effect on Maximum Benefits If Election Change Permitted. Any change in an election 
under Article X (other than under Section 10.3(c) for FMLA leave) that increases 
contributions to the Health FSA Component also will change the maximum 
reimbursement benefits for the balance of the Period of Coverage commencing with the 
election change.  Such maximum reimbursement benefits for the balance of the Period 
of Coverage will be calculated by adding (1) the contributions (if any) made by the 
Participant as of the end of the portion of the Period of Coverage immediately preceding 
the change in election, to (2) the total contributions scheduled to be made by the 
Participant during the remainder of such Period of Coverage to the Health FSA Account, 
reduced by (3) all reimbursements made during the entire Period of Coverage. Any 
change in an election under Section 10.3(c) for FMLA leave will change the maximum 
reimbursement benefits in accordance with the regulations governing the effect of the 
FMLA on the operation of cafeteria plans.  

(e) Grace Periods; Special Rules for Claims Incurred During a Grace Period. 
Notwithstanding any contrary provision in this Plan and subject to the conditions of this 
Section 7.4(e), an individual may be reimbursed for Medical Care Expenses incurred 
during a Grace Period from amounts remaining in his or her Health FSA Account at the 
end of the Plan Year to which that Grace Period relates (“Prior Plan Year Health FSA 
Amounts”) if he or she is either: (1) a Participant with Health FSA coverage that is in 
effect on the last day of that Plan Year; or (2) a qualified beneficiary (as defined under 
COBRA) who has COBRA coverage under the Health FSA Component on the last day 
of that Plan Year.  

• Prior Plan Year Health FSA Amounts may not be cashed out or converted to any 
other taxable or non-taxable benefit. For example, Prior Plan Year Health FSA 
Amounts may not be used to reimburse Dependent Care Expenses. 

• Medical Care Expenses incurred during a Grace Period and approved for 
reimbursement in accordance with Section 7.7 will be reimbursed first from any 
available Prior Plan Year Health FSA Amounts and then from any amounts that 
are available to reimburse expenses that are incurred during the current Plan 
Year, except that if the Health FSA is accessible by an electronic payment card 
(e.g., debit card, credit card, or similar arrangement), Medical Care Expenses 
incurred during the Grace Period may need to be submitted manually in order to 
be reimbursed from Prior Plan Year Health FSA Amounts if the card is 
unavailable for such reimbursement. An individual's Prior Plan Year Health FSA 
Amounts will be debited for any reimbursement of Medical Care Expenses 
incurred during the Grace Period that is made from such Prior Plan Year Health 
FSA Amounts. 

• Claims for reimbursement of Medical Care Expenses incurred during a Grace 
Period must be submitted no later than the April 30 following the close of the 
Plan Year to which the Grace Period relates in order to be reimbursed from Prior 
Plan Year Health FSA Amounts. Any Prior Plan Year Health FSA Amounts that 
remain after all reimbursements have been made for the Plan Year and its 
related Grace Period will not be carried over to reimburse the Participant for 
expenses incurred in any subsequent period. The Participant will forfeit all rights 
with respect to these amounts, which will be subject to the Plan's provisions 
regarding forfeitures in Section 7.6(b). 
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7.5 Establishment of Health FSA Account 

The Plan Administrator will establish and maintain a Health FSA Account with respect to each 
Participant for each Plan Year or other Period of Coverage for which the Participant elects to 
participate in the Health FSA Component, but it will not create a separate fund or otherwise 
segregate assets for this purpose. The Account so established will merely be a recordkeeping 
account with the purpose of keeping track of contributions and determining forfeitures under 
Section 7.6. 

(a) Crediting of Accounts. A Participant's Health FSA Account for a Plan Year or other 
Period of Coverage will be credited periodically during such period with an amount equal 
to the Participant's Salary Reductions elected to be allocated to such Account.  

(b) Debiting of Accounts. A Participant's Health FSA Account for a Plan Year or other Period 
of Coverage will be debited for any reimbursement of Medical Care Expenses incurred 
during such period (or for reimbursement of Medical Care Expenses incurred during any 
Grace Period to which he or she is entitled as provided in Section 7.4(e)).  

(c) Available Amount Not Based on Credited Amount. As described in Section 7.4, the 
amount available for reimbursement of Medical Care Expenses is the Participant's 
annual benefit amount, reduced by prior reimbursements for Medical Care Expenses 
incurred during the Plan Year or other Period of Coverage (or during the Grace Period, if 
applicable); it is not based on the amount credited to the Health FSA Account at a 
particular point in time. Thus, a Participant's Health FSA Account may have a negative 
balance during a Plan Year or other Period of Coverage, but the aggregate amount of 
reimbursement will in no event exceed the maximum dollar amount elected by the 
Participant under this Plan.  

7.6 Forfeiture of Health FSA Accounts; Use-or-Lose Rule 
(a) Use-or-Lose Rule. Except as otherwise provided in Section 7.4(e) (regarding certain 

individuals who may be reimbursed from Prior Plan Year Health FSA Amounts for 
expenses incurred during a Grace Period), if any balance remains in the Participant's 
Health FSA Account for a Period of Coverage after all reimbursements have been made 
for the Period of Coverage, then such balance will not be carried over to reimburse the 
Participant for Medical Care Expenses incurred during a subsequent Plan Year. The 
Participant will forfeit all rights with respect to such balance.  

(b) Use of Forfeitures. All forfeitures under this Plan will be used as follows: (1) first, to offset 
any losses experienced by the Employer during the Plan Year as a result of making 
reimbursements (i.e., providing Health FSA Benefits) with respect to all Participants in 
excess of the contributions paid by such Participants through Salary Reductions; (2) 
second, to reduce the cost of administering the Health FSA Component during the Plan 
Year or the subsequent Plan Year (all such administrative costs will be documented by 
the Plan Administrator); and (3) third, to provide increased benefits or compensation to 
Participants in subsequent years in any weighted or uniform fashion that the Plan 
Administrator deems appropriate, consistent with applicable regulations. In addition, any 
Health FSA Account benefit payments that are unclaimed (e.g., uncashed benefit 
checks) by the close of the Plan Year following the Period of Coverage in which the 
Medical Care Expense was incurred will be forfeited and applied as described above.  
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7.7 Reimbursement Claims Procedure for Health FSA 
(a) Timing.  Within 30 days after receipt by the Plan Administrator of a reimbursement claim 

from a Participant, the Employer will reimburse the Participant for the Participant's 
Medical Care Expenses (if the Plan Administrator approves the claim), or the Plan 
Administrator will notify the Participant that his or her claim has been denied. This time 
period may be extended by an additional 15 days for matters beyond the control of the 
Plan Administrator, including in cases where a reimbursement claim is incomplete. The 
Plan Administrator will provide written notice of any extension, including the reasons for 
the extension, and will allow the Participant 45 days in which to complete the previously 
incomplete reimbursement claim.  

(b) Claims Substantiation. A Participant who has elected to receive Health FSA Benefits for 
a Period of Coverage may apply for reimbursement by submitting a request in writing to 
the Plan Administrator in such form as the Plan Administrator may prescribe, by no later 
than the April 30 following the close of the Plan Year in which the Medical Care Expense 
was incurred (except that for a Participant who ceases to be eligible to participate, this 
must be done no later than 90 days after the date that eligibility ceases, as described in 
Section 7.8) setting forth: 

• the person(s) on whose behalf Medical Care Expenses have been incurred; 

• the nature and date of the expenses so incurred; 

• the amount of the requested reimbursement; 

• a statement that such expenses have not otherwise been reimbursed and that 
the Participant will not seek reimbursement through any other source; and 

• other such details about the expenses that may be requested by the Plan 
Administrator in the reimbursement request form or otherwise (e.g., a statement 
from a medical practitioner that the expense is to treat a specific medical 
condition, documentation that a medicine or drug was prescribed, or a more 
detailed certification from the Participant). 

The application must be accompanied by bills, invoices, or other statements from an 
independent third party showing that the Medical Care Expenses have been incurred 
and showing the amounts of such expenses, along with any additional documentation 
that the Plan Administrator may request.  Except for the final reimbursement claim for a 
Participant's Health FSA Account for a Plan Year or other Period of Coverage, no claim 
for reimbursement may be made unless and until the aggregate claim for reimbursement 
is at least $25. If the Health FSA is accessible by an electronic payment card (e.g., debit 
card, credit card, or similar arrangement), the Participant will be required to comply with 
substantiation procedures established by the Plan Administrator in accordance with Rev. 
Rul. 2003-43, IRS Notice 2006-69, or other IRS guidance.  
 

(c) Claims Denied. For reimbursement claims that are denied, see the appeals procedure in 
Article XI.  

(d) Claims Ordering; No Reprocessing. All claims for reimbursement under the Health FSA 
Component will be paid in the order in which they are approved. Once paid, a claim will 
not be reprocessed or otherwise recharacterized solely for the purpose of paying it (or 
treating it as paid) from amounts attributable to a different Plan Year or Period of 
Coverage.  
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7.8 Reimbursements From Health FSA After Termination of Participation; COBRA 

When a Participant ceases to be a Participant under Section 3.3, the Participant's Salary 
Reductions and election to participate will terminate.  Except as otherwise provided in Section 
7.4(e) (regarding certain individuals who may be reimbursed from Prior Plan Year Health FSA 
Amounts for expenses incurred during a Grace Period), the Participant will not be able to 
receive reimbursements for Medical Care Expenses incurred after the end of the day on which 
the Participant's employment terminates or the Participant otherwise ceases to be eligible. 
However, such Participant (or the Participant's estate) may claim reimbursement for any 
Medical Care Expenses incurred during the Period of Coverage prior to the date that the 
Participant ceases to be eligible (or during any Grace Period to which he or she is entitled as 
provided in Section 7.4(e)), provided that the Participant (or the Participant's estate) files a claim 
within 90 days after the date that the Participant ceases to be a Participant. 

Notwithstanding any provision to the contrary in this Plan, to the extent required by COBRA, a 
Participant and his or her Spouse and Dependents, as applicable, whose coverage terminates 
under the Health FSA Component because of a COBRA qualifying event (and who is a qualified 
beneficiary as defined under COBRA) will be given the opportunity to continue on a self-pay 
basis the same coverage that he or she had under the Health FSA Component the day before 
the qualifying event for the periods prescribed by COBRA. Specifically, such individuals will be 
eligible for COBRA continuation coverage only if, under Section 7.5, they have a positive Health 
FSA Account balance at the time of a COBRA qualifying event (taking into account all claims 
submitted before the date of the qualifying event). Such individuals will be notified if they are 
eligible for COBRA continuation coverage. If COBRA is elected, it will be available only for the 
remainder of the Plan Year in which the qualifying event occurs; such COBRA coverage for the 
Health FSA Component will cease at the end of the Plan Year and cannot be continued for the 
next Plan Year. Such continuation coverage will be subject to all conditions and limitations 
under COBRA. Notwithstanding the foregoing, a qualified beneficiary (as defined under 
COBRA) who has COBRA coverage under the Health FSA Component on the last day of a Plan 
Year may be entitled to reimbursement of Medical Care Expenses incurred during the Grace 
Period following that Plan Year in accordance with the provisions of Section 7.4(e). 

Contributions for coverage for Health FSA Benefits may be paid on a pre-tax basis for current 
Employees receiving taxable compensation (as may be permitted by the Plan Administrator on 
a uniform and consistent basis, but may not be prepaid from contributions in one Plan Year to 
provide coverage that extends into a subsequent Plan Year) where COBRA coverage arises 
either (a) because the Employee ceases to be eligible because of a reduction of hours or (b) 
because the Employee's Dependent ceases to satisfy the eligibility requirements for coverage. 
For all other individuals (e.g., Employees who cease to be eligible because of retirement, 
termination of employment, or layoff), contributions for COBRA coverage for Health FSA 
Benefits must be paid on an after-tax basis (unless permitted otherwise by the Plan 
Administrator on a uniform and consistent basis, but may not be prepaid from contributions in 
one Plan Year to provide coverage that extends into a subsequent Plan Year). 

7.9 Coordination of Benefits  

Health FSA Benefits are intended to pay benefits solely for Medical Care Expenses for which 
Participants have not been previously reimbursed and will not seek reimbursement elsewhere. 
Accordingly, the Health FSA will not be considered to be a group health plan for coordination of 
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benefits purposes, and Health FSA Benefits will not be taken into account when determining 
benefits payable under any other plan.  

ARTICLE VIII. DCAP Component 

8.1 DCAP Benefits 

An Eligible Employee can elect to participate in the DCAP Component by electing (a) to receive 
benefits in the form of reimbursements for Dependent Care Expenses from the DCAP 
Component (DCAP Benefits), and (b) to pay his or her contribution for such DCAP Benefits on a 
pre-tax Salary Reduction basis.  Unless an exception applies (as described in Article X), such 
election is irrevocable for the duration of the Period of Coverage to which it relates. 

8.2 Participant Contributions for Cost of Coverage for DCAP Benefits 

The annual Contribution for a Participant's portion of the DCAP Benefits is equal to the annual 
benefit amount elected by the Participant, subject to the dollar limits set forth in Section 8.4(b). 
(For example, if the maximum $5,000 annual benefit amount is elected, then the annual 
contribution amount is also $5,000.) 

8.3 Eligible Dependent Care Expenses 

Under the DCAP Component, a Participant may receive reimbursement for Dependent Care 
Expenses incurred during the Period of Coverage for which an election is in force. 

(a) Incurred. A Dependent Care Expense is incurred at the time the Qualifying Dependent 
Care Services giving rise to the expense is furnished, not when the Participant is 
formally billed for, is charged for, or pays for the Qualifying Dependent Care Services 
(e.g., services rendered for the month of June are not fully incurred until June 30 and 
cannot be reimbursed in full until then).  

(b) Dependent Care Expenses. “Dependent Care Expenses” are expenses that are 
considered to be employment-related expenses under Code Section 21(b)(2) (relating to 
expenses for the care of a Qualifying Individual necessary for gainful employment of the 
Employee and Spouse, if any, and expenses for incidental household services), if paid 
for by the Eligible Employee to obtain Qualifying Dependent Care Services; provided, 
however, that this term will not include any expenses for which the Participant or other 
person incurring the expense is reimbursed for the expense through insurance or any 
other plan. If only a portion of a Dependent Care Expense has been reimbursed 
elsewhere (e.g., because the Spouse's DCAP imposes maximum benefit limitations), the 
DCAP can reimburse the remaining portion of such Expense if it otherwise meets the 
requirements of this Article VIII.  

(c) Qualifying Dependent Care Services. “Qualifying Dependent Care Services” means 
services that: (1) relate to the care of a Qualifying Individual that enable the Participant 
and his or her Spouse to remain gainfully employed after the date of participation in the 
DCAP Component and during the Period of Coverage; and (2) are performed—  

• in the Participant's home; or 

• outside the Participant's home for (1) the care of a Participant's qualifying child 
who is under age 13; or (2) the care of any other Qualifying Individual who 
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regularly spends at least eight hours per day in the Participant's household. In 
addition, if the expenses are incurred for services provided by a dependent care 
center (i.e., a facility (including a day camp) that provides care for more than six 
individuals (other than individuals residing at the facility) on a regular basis and 
receives a fee, payment, or grant for such services), then the center must comply 
with all applicable state and local laws and regulations. 

(d) Exclusion. Dependent Care Expenses do not include amounts paid to:  

• an individual with respect to whom a personal exemption is allowable under 
Code Section 151(c) to a Participant or his or her Spouse; 

• a Participant's Spouse; 

• a Participant's child (as defined in Code Section 152(f)(1)) who is under 19 years 
of age at the end of the year in which the expenses were incurred; or 

• a parent of a Participant's under age 13 qualifying child as defined in Code 
Section 152(a)(1) (e.g., a former spouse who is the child's noncustodial parent). 

8.4 Maximum and Minimum Benefits for DCAP 
(a) Maximum Reimbursement Available. The maximum dollar amount elected by the 

Participant for reimbursement of Dependent Care Expenses incurred during a Period of 
Coverage (reduced by prior reimbursements during the Period of Coverage) will only be 
available during the Period of Coverage to the extent of the actual amounts credited to 
the Participant's DCAP Account pursuant to Section 8.5.  (No reimbursement will be 
made to the extent that such reimbursement would exceed the balance in the 
Participant's Account (that is, the year-to-date amount that has been withheld from the 
Participant's Compensation for reimbursement for Dependent Care Expenses for the 
Period of Coverage, less any prior reimbursements).  Payment will be made to the 
Participant in cash as reimbursement for Dependent Care Expenses incurred during the 
Period of Coverage for which the Participant's election is effective, provided that the 
other requirements of this Article VIII have been satisfied.  

(b) Maximum and Minimum Dollar Limits.  The maximum annual benefit amount that a 
Participant may elect to receive under this Plan in the form of reimbursements for 
Dependent Care Expenses incurred in any Period of Coverage is $5,000 or, if lower, the 
maximum amount that the Participant has reason to believe will be excludable from his 
or her income at the time the election is made as a result of the applicable statutory limit 
for the Participant. The applicable statutory limit for a Participant is the smallest of the 
following amounts:  

• the Participant's Earned Income for the calendar year; 

• the Earned Income of the Participant's Spouse for the calendar year (for this 
purpose, a Spouse who is not employed during a month in which the Participant 
incurs a Dependent Care Expense and is either (1) physically or mentally 
incapable of self-care, or (2) a Student will be deemed to have Earned Income in 
the amount specified in Code Section 21(d)(2)); or 

• either $5,000 or $2,500 for the calendar year, as applicable below: 
 
(1) The amount is $5,000 for the calendar year if one of the following applies: (a) 
the Participant is married and files a joint federal income tax return; (b) the 
Participant is married, files a separate federal income tax return, and meets the 
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following conditions: (i) the Participant maintains as his or her home a household 
that constitutes (for more than half of the taxable year) the principal abode of a 
Qualifying Individual (i.e., the Dependent for whom the Participant is eligible to 
receive reimbursements under the DCAP); (ii) the Participant furnishes over half 
of the cost of maintaining such household during the taxable year; and (iii) during 
the last six months of the taxable year, the Participant's Spouse is not a member 
of such household (i.e., the Spouse maintained a separate residence); or (c) the 
Participant is single or is the head of the household for federal income tax 
purposes. 
 
(2) The amounts is $2,500 for the calendar year if the Participant is married and 
resides with the Spouse, but files a separate federal income tax return.  

The minimum annual benefit amount that a Participant may elect to receive under this 
Plan in the form of reimbursements for Dependent Care Expenses incurred in any 
Period of Coverage is $0.  
 

(c) Changes; No Proration.  For subsequent Plan Years, the maximum and minimum dollar 
limit may be changed by the Plan Administrator and will be communicated to Employees 
through the Election Form/Salary Reduction Agreement or other enrollment materials. If 
a Participant enters the DCAP Component mid-year or wishes to increase his or her 
election mid-year as permitted under Section 10.3, then there will be no proration rule—
i.e., the Participant may elect coverage up to the maximum dollar limit or may increase 
coverage up to the maximum dollar limit, as applicable.  

(d) Effect on Maximum Benefits If Election Change Permitted.  Any change in an election 
under Article X affecting annual contributions to the DCAP Component also will change 
the maximum reimbursement benefits for the balance of the Period of Coverage 
(commencing with the election change), as further limited by Sections 8.4(a) and (b). 
Such maximum reimbursement benefits for the balance of the Period of Coverage will be 
calculated by adding (1) the contributions, if any, made by the Participant as of the end 
of the portion of the Period of Coverage immediately preceding the change in election, to 
(2) the total contributions scheduled to be made by the Participant during the remainder 
of such Period of Coverage to the DCAP Account, reduced by (3) reimbursements 
during the Period of Coverage.  

8.5 Establishment of DCAP Account 

The Plan Administrator will establish and maintain a DCAP Account with respect to each 
Participant who has elected to participate in the DCAP Component, but it will not create a 
separate fund or otherwise segregate assets for this purpose. The Account so established will 
merely be a recordkeeping account with the purpose of keeping track of contributions and 
determining forfeitures under Section 8.6. 

(a) Crediting of Accounts. A Participant's DCAP Account will be credited periodically during 
each Period of Coverage with an amount equal to the Participant's Salary Reductions 
elected to be allocated to such Account.  

(b) Debiting of Accounts. A Participant's DCAP Account will be debited during each Period 
of Coverage for any reimbursement of Dependent Care Expenses incurred during the 
Period of Coverage.  
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(c) Available Amount Is Based on Credited Amount. As described in Section 8.4, the 
amount available for reimbursement of Dependent Care Expenses may not exceed the 
year-to-date amount credited to the Participant's DCAP Account, less any prior 
reimbursements (i.e., it is based on the amount credited to the DCAP Account at a 
particular point in time). Thus, a Participant's DCAP Account may not have a negative 
balance during a Period of Coverage.  

8.6 Forfeiture of DCAP Accounts; Use-It-or-Lose-It Rule 

If any balance remains in the Participant's DCAP Account for a Period of Coverage after all 
reimbursements have been made for the Period of Coverage, then such balance will not be 
carried over to reimburse the Participant for Dependent Care Expenses incurred during a 
subsequent Plan Year.  The Participant will forfeit all rights with respect to such balance. All 
forfeitures under this Plan will be used as follows: (1) first, to offset any losses experienced by 
the Employer during the Plan Year as a result of making reimbursements (i.e., providing DCAP 
Benefits) with respect to all Participants in excess of the contributions paid by such Participants 
through Salary Reductions; (2) second, to reduce the cost of administering the DCAP during the 
Plan Year or the subsequent Plan Year (all such administrative costs will be documented by the 
Plan Administrator); and (3) third, to provide increased benefits or compensation to Participants 
in subsequent years in any weighted or uniform fashion the Plan Administrator deems 
appropriate, consistent with applicable regulations. In addition, any DCAP Account benefit 
payments that are unclaimed (e.g., uncashed benefit checks) by the close of the Plan Year 
following the Period of Coverage in which the Dependent Care Expense was incurred will be 
forfeited and applied as described above. 

8.7 Reimbursement Claims Procedure for DCAP 
(a) Timing. Within 30 days after receipt by the Plan Administrator of a reimbursement claim 

from a Participant, the Employer will reimburse the Participant for the Participant's 
Dependent Care Expenses (if the Plan Administrator approves the claim), or the Plan 
Administrator will notify the Participant that his or her claim has been denied. This time 
period may be extended by an additional 15 days for matters beyond the control of the 
Plan Administrator, including in cases where a reimbursement claim is incomplete. The 
Plan Administrator will provide written notice of any extension, including the reasons for 
the extension, and will allow the Participant 45 days in which to complete the previously 
incomplete reimbursement claim.  

(b) Claims Substantiation. A Participant who has elected to receive DCAP Benefits for a 
Period of Coverage may apply for reimbursement by submitting a request for 
reimbursement in writing to the Plan Administrator in such form as the Plan 
Administrator may prescribe, by no later than the April 30 following the close of the Plan 
Year in which the Dependent Care Expense was incurred (except for a Participant who 
ceases to be eligible to participate, by no later than 90 days after the date that eligibility 
ceases, as described in Section 8.8), setting forth:  

• the person(s) on whose behalf Dependent Care Expenses have been incurred; 

• the nature and date of the expenses so incurred; 

• the amount of the requested reimbursement; 
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• the name of the person, organization or entity to whom the expense was or is to 
be paid, and taxpayer identification number (Social Security number, if the 
recipient is a person); 

• a statement that such expenses have not otherwise been reimbursed and that 
the Participant will not seek reimbursement through any other source; 

• the Participant's certification that he or she has no reason to believe that the 
reimbursement requested, added to his or her other reimbursements to date for 
Dependent Care Expenses incurred during the same calendar year, will exceed 
the applicable statutory limit for the Participant as described in Section 8.4(b); 
and 

• other such details about the expenses that may be requested by the Plan 
Administrator in the reimbursement request form or otherwise (e.g., a more 
detailed certification from the Participant). 

The application will be accompanied by bills, invoices, or other statements from an 
independent third party showing that the Dependent Care Expenses have been incurred 
and showing the amounts of such expenses, along with any additional documentation 
that the Plan Administrator may request. Except for the final reimbursement claim for a 
Period of Coverage, no claim for reimbursement may be made unless and until the 
aggregate claim for reimbursement is at least $25.  
 

(c) Claims Denied. For reimbursement claims that are denied, see the appeals procedure in 
Article XI.  

8.8 Reimbursements From DCAP After Termination of Participation 

When a Participant ceases to be a Participant under Section 3.3, the Participant's Salary 
Reductions and election to participate will terminate.  The Participant will not be able to receive 
reimbursements for Dependent Care Expenses incurred after the end of the day on which the 
Participant's employment terminates or the Participant otherwise ceases to be eligible, with one 
exception: such Participant (or the Participant's estate) may claim reimbursement for any 
Dependent Care Expenses incurred in the month that includes the date the Participant 
terminates employment or otherwise loses eligibility, provided that the Participant (or the 
Participant's estate) files a claim within 90 days after the date that the Participant's employment 
terminates or the Participant otherwise ceases to be eligible. 

ARTICLE IX. HIPAA PROVISIONS FOR HEALTH FSA 

9.1 Provision of Protected Health Information to Employer 

Members of the Employer's workforce have access to the individually identifiable health 
information of Plan participants for administrative functions of the Health FSA. When this health 
information is provided from the Health FSA to the Employer, it is Protected Health Information 
(PHI). The Health Insurance Portability and Accountability Act of 1996 (HIPAA) and its 
implementing regulations restrict the Employer's ability to use and disclose PHI. The following 
HIPAA definition of PHI applies for purposes of this Article IX: 

Protected Health Information. Protected health information means information that is created or 
received by the Plan and relates to the past, present, or future physical or mental health or 
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condition of a participant; the provision of health care to a participant; or the past, present, or 
future payment for the provision of health care to a participant; and that identifies the participant 
or for which there is a reasonable basis to believe the information can be used to identify the 
participant. Protected health information includes information of persons living or deceased. 

The Employer will have access to PHI from the Health FSA only as permitted under this Article 
IX or as otherwise required or permitted by HIPAA.  HIPAA and its implementing regulations 
were modified by the Health Information Technology for Economic and Clinical Health Act 
(HITECH Act), the statutory provisions of which are incorporated herein by reference. 

9.2 Permitted Disclosure of Enrollment/Disenrollment Information 

The Health FSA may disclose to the Employer information on whether the individual is 
participating in the Plan. 

9.3 Permitted Uses and Disclosure of Summary Health Information 

The Health FSA may disclose Summary Health Information to the Employer, provided that the 
Employer requests the Summary Health Information for the purpose of modifying, amending, or 
terminating the Health FSA. 

“Summary Health Information” means information (a) that summarizes the claims history, claims 
expenses, or type of claims experienced by individuals for whom a plan sponsor had provided 
health benefits under a health plan; and (b) from which the information described at 42 CFR 
Section 164.514(b)(2)(i) has been deleted, except that the geographic information described in 
42 CFR Section 164.514(b)(2)(i)(B) need only be aggregated to the level of a five-digit ZIP 
code. 

9.4 Permitted and Required Uses and Disclosure of PHI for Plan Administration 
Purposes 

Unless otherwise permitted by law, and subject to the conditions of disclosure described in 
Section 9.5 and obtaining written certification pursuant to Section 9.7, the Health FSA may 
disclose PHI to the Employer, provided that the Employer uses or discloses such PHI only for 
Plan administration purposes. “Plan administration purposes” means administration functions 
performed by the Employer on behalf of the Health FSA, such as quality assurance, claims 
processing, auditing, and monitoring.  Plan administration functions do not include functions 
performed by the Employer in connection with any other benefit or benefit plan of the Employer, 
and they do not include any employment-related functions. 

Notwithstanding the provisions of this Plan to the contrary, in no event will the Employer be 
permitted to use or disclose PHI in a manner that is inconsistent with 45 CFR Section 
164.504(f). 

9.5 Conditions of Disclosure for Plan Administration Purposes 
The Employer agrees that with respect to any PHI (other than enrollment/disenrollment 
information and Summary Health Information, which are not subject to these restrictions) 
disclosed to it by the Health FSA, the Employer will: 

Page 162



 

2962648.2 24

• not use or further disclose the PHI other than as permitted or required by the 
Health FSA or as required by law; 

• ensure that any agent, including a subcontractor, to whom it provides PHI 
received from the Health FSA agrees to the same restrictions and conditions that 
apply to the Employer with respect to PHI; 

• not use or disclose the PHI for employment-related actions and decisions or in 
connection with any other benefit or employee benefit plan of the Employer; 

• report to the Plan any use or disclosure of the information that is inconsistent with 
the uses or disclosures provided for of which it becomes aware; 

• make available PHI to comply with HIPAA's right to access in accordance with 45 
CFR Section 164.524; 

• make available PHI for amendment and incorporate any amendments to PHI in 
accordance with 45 CFR Section 164.526; 

• make available the information required to provide an accounting of disclosures 
in accordance with 45 CFR Section 164.528; 

• make its internal practices, books, and records relating to the use and disclosure 
of PHI received from the Health FSA available to the Secretary of Health and 
Human Services for purposes of determining compliance by the Health FSA with 
HIPAA's privacy requirements; 

• if feasible, return or destroy all PHI received from the Health FSA that the 
Employer still maintains in any form and retain no copies of such information 
when no longer needed for the purpose for which disclosure was made, except 
that, if such return or destruction is not feasible, limit further uses and disclosures 
to those purposes that make the return or destruction of the information 
infeasible; and 

• ensure that the adequate separation between the Health FSA and the Employer 
(i.e., the “firewall”), required in 45 CFR Section 504(f)(2)(iii) is satisfied. 

The Employer further agrees that if it creates, receives, maintains, or transmits any electronic 
PHI (other than enrollment/disenrollment information and Summary Health Information, which 
are not subject to these restrictions) on behalf of the Health FSA, it will implement 
administrative, physical, and technical safeguards that reasonably and appropriately protect the 
confidentiality, integrity, and availability of the electronic PHI, and it will ensure that any agents 
(including subcontractors) to whom it provides such electronic PHI agree to implement 
reasonable and appropriate security measures to protect the information.  The Employer will 
report to the Health FSA any security incident of which it becomes aware. 

9.6 Adequate Separation Between Plan and Employer 
The Employer will allow the following persons access to PHI: Director of Finance, Accounting 
Manager, Senior Accountant, Accountant, the Plan Administrator, and payroll staff performing 
Health FSA functions and any other Employee who needs access to PHI in order to perform 
Plan administration functions that the Employer performs for the Health FSA (such as quality 
assurance, claims processing, auditing, monitoring, payroll, and appeals).  No other persons will 
have access to PHI.  These specified employees (or classes of employees) will only have 
access to and use PHI to the extent necessary to perform the plan administration functions that 
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the Employer performs for the Health FSA.  In the event that any of these specified employees 
does not comply with the provisions of this Section, that employee will be subject to disciplinary 
action by the Employer for non-compliance pursuant to the Employer's employee discipline and 
termination procedures. 

The Employer will ensure that the provisions of this Section 9.6 are supported by reasonable 
and appropriate security measures to the extent that the designees have access to electronic 
PHI. 

9.7 Certification of Plan Sponsor 
The Health FSA will disclose PHI to the Employer only upon the receipt of a certification by the 
Employer that the Health FSA incorporates the provisions of 45 CFR Section 164.504(f)(2)(ii), 
and that the Employer agrees to the conditions of disclosure set forth in Section 9.5.  Execution 
of the Plan by the Employer will serve as the required certification. 

9.8 Privacy Official 
The Employer will designate a Privacy Official, who will be responsible for the Plan’s compliance 
with HIPAA.  The Privacy Official may contract with or otherwise utilize the services of attorneys, 
accountants, brokers, consultants, or other third party experts as the Privacy Official deems 
necessary or advisable.  In addition and notwithstanding any provision of this Plan to the 
contrary, the Privacy Official will have the authority to and be responsible for: 

• accepting and verifying the accuracy and completeness of any certification 
provided by the Employer under this Article; 

• transmitting the certification to any third parties as may be necessary to permit 
them to disclose PHI to the Employer; 

• establishing and implementing policies and procedures with respect to PHI that 
are designed to ensure compliance by the Plan with the requirements of HIPAA; 

• establishing and overseeing proper training of personnel who will have access to 
PHI; and 

• any other duty or responsibility that the Privacy Official, in his or her sole 
capacity, deems necessary or appropriate to comply with the provisions of 
HIPAA and the purposes of the Article IX. 

9.9 Interpretation and Limited Applicability 
This Article serves the sole purpose of complying with the requirements of HIPAA and will be 
interpreted and construed in a manner to effectuate this purpose.  Neither this Article IX nor the 
duties, powers, responsibilities, and obligations listed herein will be taken into account in 
determining the amount or nature of the benefits provided to any person covered under the 
Health FSA Component, nor will they inure to the benefit of any third parties.  To the extent that 
any of the provisions of this Article IX are no longer required by HIPAA or do not apply to the 
Plan because the Plan is otherwise excepted from HIPAA, they will be deemed deleted and will 
have no force or effect. 
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9.10 Service Performed for the Employer 
Notwithstanding any other provisions of this Plan to the contrary, all services performed by a 
business associate for the Health FSA in accordance with the applicable service agreement will 
be deemed to be performed on behalf of the Health FSA and subject to the administrative 
simplification provisions of HIPAA contained in 45 C.F.R. Parts 160 through 164, except 
services that relate to eligibility and enrollment in the Health FSA.  If a business associate of the 
Health FSA performs any services that relate to eligibility and enrollment in the Health FSA, 
these services will be deemed to be performed on behalf of the Employer in its capacity as Plan 
Sponsor and not on behalf of the Health FSA. 

ARTICLE X. Irrevocability of Elections; Exceptions 

10.1 Irrevocability of Elections 
Except as described in this Article X, a Participant's election under the Plan is irrevocable for the 
duration of the Period of Coverage to which it relates. In other words, unless an exception 
applies, the Participant may not change any elections for the duration of the Period of Coverage 
regarding: 

(a) participation in this Plan;  

(b) Salary Reduction amounts; or  

(c) election of particular Benefit Plan Options.  

10.2 Procedure for Making New Election If Exception to Irrevocability Applies 
(a) Timeframe for Making New Election.  A Participant (or an Eligible Employee who, when 

first eligible under Section 4.2 or during the Open Enrollment Period under Section 4.3, 
declined to be a Participant) may make a new election within 30 days of the occurrence 
of an event described in Section 10.3 (or within 60 days of the occurrence of an event 
described in Section 10.3(e)(3) or (4)), as applicable, but only if the election under the 
new Election Form/Salary Reduction Agreement is made on account of and is consistent 
with the event.  Notwithstanding the foregoing, a Change in Status (e.g., a divorce or a 
dependent's losing student status) that results in a beneficiary becoming ineligible for 
coverage under the Insurance Plans will automatically result in a corresponding election 
change, whether or not requested by the Participant within the normal 30-day period.  

(b) Effective Date of New Election.  Elections made pursuant to this Section 10.2 will be 
effective for the balance of the Period of Coverage following the change of election 
unless a subsequent event allows for a further election change.  Except as provided in 
Section 10.3(e) for HIPAA special enrollment rights in the event of birth, adoption, or 
placement for adoption, all election changes will be effective on a prospective basis only 
(i.e., election changes will become effective no earlier than the first day of the next 
calendar month following the date that the election change was filed, but, as determined 
by the Plan Administrator, election changes may become effective later to the extent that 
the coverage in the applicable Benefit Plan Option commences later).  

(c) Effect of New Election Upon Amount of Benefits.  For the effect of a changed election 
upon the maximum and minimum benefits under the Health FSA and DCAP 
Components, see Sections 7.4 and 8.4 respectively.  
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10.3 Events Permitting Exception to Irrevocability Rule for All Benefits  

A Participant may change an election as described below upon the occurrence of the stated 
events for the applicable component of this Plan: 

(a) Open Enrollment Period (Applies to all Benefit Plan Options).  A Participant may change 
an election during the Open Enrollment Period in accordance with Section 4.3.  

(b) Termination of Employment (Applies to all Benefit Plan Options).  A Participant's election 
will terminate under the Plan upon termination of employment in accordance with 
Section 3.3.  

(c) Leaves of Absence (Applies to all Benefit Plan Options).  A Participant may change an 
election under the Plan upon FMLA leave in accordance with Section 3.5 and upon non-
FMLA leave in accordance with Section 3.6.  

(d) Change in Status (Applies to Premium Payment Benefits and to Health FSA Benefits 
and DCAP Benefits as limited further below).   A Participant may change his or her 
election under the Plan upon the occurrence of a Change in Status, but only if such 
election change is made on account of and corresponds with a Change in Status that 
affects eligibility for coverage under a plan of the Employer or a plan of the Spouse's or 
Dependent's employer (referred to as the general consistency requirement).  A Change 
in Status that affects eligibility for coverage under a plan of the Employer or a plan of the 
Spouse's or Dependent's employer includes a Change in Status that results in an 
increase or decrease in the number of an Employee's family members (i.e., a Spouse 
and/or Dependents) who may benefit from the coverage.  

(e) HIPAA Special Enrollment Rights (Applies to Premium Payment Benefits under Medical 
Insurance Plans only, and not to any other Insurance Plan, Health FSA, or DCAP 
Benefits).  If a Participant or his or her Spouse or Dependent is entitled to special 
enrollment rights under a group health plan (other than an excepted benefit), as required 
by HIPAA under Code Section 9801(f), then a Participant may revoke a prior election for 
group health plan coverage and make a new election (including, when required by 
HIPAA, an election to enroll in another group health plan), provided that the election 
change corresponds with such HIPAA special enrollment rights.  As required by HIPAA, 
a special enrollment right will arise in the following circumstances:  

(1) a Participant or his or her Spouse or Dependent declined to enroll in group health 
plan coverage because he or she had coverage, and eligibility for such coverage is 
subsequently lost because: (a) the coverage was provided under COBRA and the 
COBRA coverage was exhausted; or (b) the coverage was non-COBRA coverage and 
the coverage terminated due to loss of eligibility for coverage or the employer 
contributions for the coverage were terminated;  
 
(2) a new Dependent is acquired as a result of marriage, birth, adoption, or placement 
for adoption;  
 
(3) the Participant’s or Dependent’s coverage under a Medicaid plan or state children's 
health insurance program is terminated as a result of loss of eligibility for such coverage; 
or  
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(4) the Participant or Dependent becomes eligible for a state premium assistance 
subsidy from a Medicaid plan or through a state children's health insurance program with 
respect to coverage under the group health plan.  
 
An election to add previously eligible Dependents as a result of the acquisition of a new 
Spouse or Dependent child will be considered to be consistent with the special 
enrollment right.  An election change on account of a HIPAA special enrollment 
attributable to the birth, adoption, or placement for adoption of a new Dependent child 
may, subject to the provisions of the underlying group health plan, be effective 
retroactively (up to 30 days).  
 
For purposes of Section 10.3(e)(1), a loss of eligibility includes (but is not limited to) loss 
of eligibility due to legal separation, divorce, cessation of dependent status, death of an 
employee, termination of employment, reduction of hours, or any loss of eligibility for 
coverage that is measured with reference to any of the foregoing; loss of coverage 
offered through an HMO that does not provide benefits to individuals who do not reside, 
live, or work in the service area because an individual no longer resides, lives, or works 
in the service area (whether or not within the choice of the individual), and in the case of 
HMO coverage in the group market, no other benefit Plan is available to the individual; a 
situation in which an individual incurs a claim that would meet or exceed a lifetime limit 
on all benefits; and a situation in which a plan no longer offers any benefits to the class 
of similarly situated individuals that includes the individual.  
 

(f) Certain Judgments, Decrees and Orders (Applies to Premium Payment and Health FSA 
Benefits, but Not to DCAP Benefits). If a judgment, decree, or order (collectively, an 
“Order”) resulting from a divorce, legal separation, annulment, or change in legal custody 
(including a National Medical Support Order) requires accident or health coverage 
(including an election for Health FSA Benefits) for a Participant's child (including a foster 
child who is a Dependent of the Participant), then a Participant may (1) change his or 
her election to provide coverage for the child (provided that the Order requires the 
Participant to provide coverage); or (2) change his or her election to revoke coverage for 
the child if the Order requires that another individual (including the Participant's Spouse 
or former Spouse) provide coverage under that individual's plan and such coverage is 
actually provided.  

(g) Medicare and Medicaid (Applies to Premium Payment Benefits, to Health FSA Benefits 
as Limited Below, but Not to DCAP Benefits). If a Participant or his or her Spouse or 
Dependent who is enrolled in a health or accident plan under this Plan becomes entitled 
to (i.e., becomes enrolled in) Medicare or Medicaid (other than coverage consisting 
solely of benefits under Section 1928 of the Social Security Act providing for pediatric 
vaccines), then the Participant may prospectively reduce or cancel the health or accident 
coverage of the person becoming entitled to Medicare or Medicaid and/or the 
Participant's Health FSA coverage may be canceled (but not reduced). Notwithstanding 
the foregoing, such cancellation will not become effective to the extent that it would 
reduce future contributions to the Health FSA to a point where the total contributions for 
the Plan Year are less than the amount already reimbursed for the Plan Year. 
Furthermore, if a Participant or his or her Spouse or Dependent who has been entitled to 
Medicare or Medicaid loses eligibility for such coverage, then the Participant may 
prospectively elect to commence or increase the accident or health coverage of the 
individual who loses Medicare or Medicaid eligibility and/or the Participant's Health FSA 
coverage may commence or increase.  
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(h) Change in Cost (Applies to Premium Payment Benefits, to DCAP Benefits as Limited 
Below, but Not to Health FSA Benefits). For purposes of this Section 10.3(h), “similar 
coverage” means coverage for the same category of benefits for the same individuals 
(e.g., family to family or single to single).  For example, two plans that provide major 
medical coverage are considered to be similar coverage.  For purposes of this definition, 
(a) a health FSA is not similar coverage with respect to an accident or health plan that is 
not a health FSA; (b) an HMO and a PPO are considered to be similar coverage; and (c) 
coverage by another employer, such as a Spouse's or Dependent's employer, may be 
treated as similar coverage if it otherwise meets the requirements of similar coverage.  

(1) Increase or Decrease for Insignificant Cost Changes.  Participants are required to 
increase their elective contributions (by increasing Salary Reductions) to reflect 
insignificant increases in their required contribution for their Benefit Plan Option(s), and 
to decrease their elective contributions to reflect insignificant decreases in their required 
contribution. The Plan Administrator, in its sole discretion and on a uniform and 
consistent basis, will determine whether an increase or decrease is insignificant based 
upon all the surrounding facts and circumstances, including but not limited to the dollar 
amount or percentage of the cost change. The Plan Administrator, on a reasonable and 
consistent basis, will automatically effectuate this increase or decrease in affected 
employees' elective contributions on a prospective basis.  
 
(2) Significant Cost Increases.  If the Plan Administrator determines that the cost 
charged to an Employee of a Participant's Benefit Plan Option(s) significantly increases 
during a Period of Coverage, then the Participant may (a) make a corresponding 
prospective increase in his or her elective contributions (by increasing Salary 
Reductions); (b) revoke his or her election for that coverage, and in lieu thereof, receive 
on a prospective basis coverage under another Benefit Plan Option that provides similar 
coverage (such as an HMO, but not the Health FSA); or (c) drop coverage prospectively 
if there is no other Benefit Plan Option available that provides similar coverage. The Plan 
Administrator, in its sole discretion and on a uniform and consistent basis, will decide 
whether a cost increase is significant in accordance with prevailing IRS guidance.  
 
(3) Significant Cost Decreases. If the Plan Administrator determines that the cost of any 
Benefit Plan Option significantly decreases during a Period of Coverage, then the Plan 
Administrator may permit the following election changes: (a) Participants enrolled in that 
Benefit Plan Option may make a corresponding prospective decrease in their elective 
contributions (by decreasing Salary Reductions); (b) Participants who are enrolled in 
another Benefit Plan Option (such as an HMO, but not the Health FSA) may change 
their election on a prospective basis to elect the Benefit Plan Option that has decreased 
in cost; or (c) Employees who are otherwise eligible under Section 3.1 may elect the 
Benefit Plan Option that has decreased in cost (such as the PPO) on a prospective 
basis, subject to the terms and limitations of the Benefit Plan Option. The Plan 
Administrator, in its sole discretion and on a uniform and consistent basis, will decide 
whether a cost decrease is significant in accordance with prevailing IRS guidance.  
 
(4) Limitation on Change in Cost Provisions for DCAP Benefits. The above “Change in 
Cost” provisions (Sections 10.3(h)(1) through 10.3(h)(3)) apply to DCAP Benefits only if 
the cost change is imposed by a dependent care provider who is not a “relative” of the 
Employee. For this purpose, a relative is an individual who is related as described in 
Code Sections 152(d)(2)(A) through (G), incorporating the rules of Code Sections 
152(f)(1) and 152(f)(4).  
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(i) Change in Coverage (Applies to Premium Payment and DCAP Benefits, but Not to 

Health FSA Benefits).  

The definition of “similar coverage” under Section 10.3(h) applies also to this Section 
10.3(i).  
 
(1) Significant Curtailment.  If coverage is “significantly curtailed” (as defined below), 
Participants may elect coverage under another Benefit Plan Option that provides similar 
coverage.  In addition, as set forth below, if the coverage curtailment results in a “Loss of 
Coverage” (as defined below), then Participants may drop coverage if no similar 
coverage is offered by the Employer. The Plan Administrator in its sole discretion, on a 
uniform and consistent basis, will decide, in accordance with prevailing IRS guidance, 
whether a curtailment is “significant,” and whether a Loss of Coverage has occurred.  
 
(a) Significant Curtailment Without Loss of Coverage. If the Plan Administrator 
determines that a Participant's coverage under a Benefit Plan Option under this Plan (or 
the Participant's Spouse's or Dependent's coverage under his or her employer's plan) is 
significantly curtailed without a Loss of Coverage (for example, when there is a 
significant increase in the deductible, the co-pay, or the out-of-pocket cost-sharing limit 
under an accident or health plan) during a Period of Coverage, the Participant may 
revoke his or her election for the affected coverage, and in lieu thereof, prospectively 
elect coverage under another Benefit Plan Option that provides similar coverage (such 
as an HMO, but not the Health FSA).  Coverage under a plan is deemed to be 
“significantly curtailed” only if there is an overall reduction in coverage provided under 
the plan so as to constitute reduced coverage generally.  
 
(b) Significant Curtailment With a Loss of Coverage.  If the Plan Administrator 
determines that a Participant's Benefit Plan Option coverage under this Plan (or the 
Participant's Spouse's or Dependent's coverage under his or her employer's plan) is 
significantly curtailed, and if such curtailment results in a Loss of Coverage during a 
Period of Coverage, then the Participant may revoke his or her election for the affected 
coverage and may either prospectively elect coverage under another Benefit Plan 
Option that provides similar coverage (such as an HMO, but not the Health FSA) or drop 
coverage if no other Benefit Plan Option providing similar coverage is offered by the 
Employer.  
 
(c) Definition of Loss of Coverage. For purposes of this Section 10.3(i)(1), a “Loss of 
Coverage” means a complete loss of coverage (including the elimination of a Benefit 
Plan Option, an HMO ceasing to be available where the Participant or his or her Spouse 
or Dependent resides, or a Participant or his or her Spouse or Dependent losing all 
coverage under the Benefit Plan Option by reason of an overall lifetime or annual 
limitation).  In addition, the Plan Administrator, in its sole discretion, on a uniform and 
consistent basis, may treat the following as a Loss of Coverage:  

• a substantial decrease in the medical care providers available under the Benefit 
Plan Option (such as a major hospital ceasing to be a member of a preferred 
provider network or a substantial decrease in the number of physicians 
participating in a PPO or HMO); 
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• a reduction in benefits for a specific type of medical condition or treatment with 
respect to which the Participant or his or her Spouse or Dependent is currently in 
a course of treatment; or 

• any other similar fundamental loss of coverage. 

(d) DCAP Coverage Changes. A Participant may make a prospective election change 
that is on account of and corresponds with a change by the Participant in the dependent 
care service provider.  For example: (i) if the Participant terminates one dependent care 
service provider and hires a new dependent care service provider, then the Participant 
may change coverage to reflect the cost of the new service provider; and (ii) if the 
Participant terminates a dependent care service provider because a relative becomes 
available to take care of the child at no charge, then the Participant may cancel 
coverage.  
 
(2) Addition or Significant Improvement of a Benefit Plan Option.  If during a Period of 
Coverage the Plan adds a new Benefit Plan Option or significantly improves an existing 
Benefit Plan Option, the Plan Administrator may permit the following election changes: 
(a) Participants who are enrolled in a Benefit Plan Option other than the newly added or 
significantly improved Benefit Plan Option may change their elections on a prospective 
basis to elect the newly added or significantly improved Benefit Plan Option; and (b) 
Employees who are otherwise eligible under Section 3.1 may elect the newly added or 
significantly improved Benefit Plan Option on a prospective basis, subject to the terms 
and limitations of the Benefit Plan Option. The Plan Administrator, in its sole discretion 
and on a uniform and consistent basis, will decide whether there has been an addition 
of, or a significant improvement in, a Benefit Plan Option in accordance with prevailing 
IRS guidance.  
 
(3) Loss of Coverage Under Other Group Health Coverage. A Participant may 
prospectively change his or her election to add group health coverage for the Participant 
or his or her Spouse or Dependent, if such individual(s) loses coverage under any group 
health coverage sponsored by a governmental or educational institution, including (but 
not limited to) the following: a state children's health insurance program under Title XXI 
of the Social Security Act; a medical care program of an Indian Tribal government (as 
defined in Code Section 7701(a)(40), the Indian Health Service, or a tribal organization; 
a state health benefits risk pool; or a foreign government group health plan, subject to 
the terms and limitations of the applicable Benefit Plan Option(s).  
 
(4) Change in Coverage Under An Employer Plan. A Participant may make a 
prospective election change that is on account of and corresponds with a change made 
under an employer plan (including a plan of the Employer or a plan of the Spouse's or 
Dependent's employer), so long as (a) the other cafeteria plan or qualified benefits plan 
permits its participants to make an election change that would be permitted under 
applicable IRS regulations; or (b) the Plan permits Participants to make an election for a 
Period of Coverage that is different from the plan year under the other cafeteria plan or 
qualified benefits plan.  For example, if an election is made by the Participant's Spouse 
during his or her employer's open enrollment to drop coverage, the Participant may add 
coverage to replace the dropped coverage.  The Plan Administrator, in its sole discretion 
and on a uniform and consistent basis, will decide whether a requested change is on 
account of and corresponds with a change made under the other employer plan, in 
accordance with prevailing IRS guidance.  
 

Page 170



 

2962648.2 32

Election changes may not be made to reduce Health FSA coverage during a Period of 
Coverage; however, election changes may be made to cancel Health FSA coverage 
completely due to the occurrence of any of the following events: death of a Spouse, 
divorce, legal separation, or annulment; death of a Dependent; change in employment 
status such that the Participant becomes ineligible for Health FSA coverage; or a 
Dependent's ceasing to satisfy eligibility requirements for Health FSA coverage. 
Notwithstanding the foregoing, such cancellation will not become effective to the extent 
that it would reduce future contributions to the Health FSA to a point where the total 
contributions for the Plan Year are less than the amount already reimbursed for the Plan 
Year.  The Plan Administrator, in its sole discretion and on a uniform and consistent 
basis, will determine, based on prevailing IRS guidance, whether a requested change is 
on account of and corresponds with a Change in Status. Assuming that the general 
consistency requirement is satisfied, a requested election change must also satisfy the 
following specific consistency requirements in order for a Participant to be able to alter 
his or her election based on the specified Change in Status:  
 
(1) Loss of Spouse or Dependent Eligibility; Special COBRA Rules. For a Change in 
Status involving a Participant's divorce, annulment or legal separation from a Spouse, 
the death of a Spouse or a Dependent, or a Dependent's ceasing to satisfy the eligibility 
requirements for coverage, a Participant may only elect to cancel accident or health 
insurance coverage for (a) the Spouse involved in the divorce, annulment, or legal 
separation; (b) the deceased Spouse or Dependent; or (c) the Dependent that ceased to 
satisfy the eligibility requirements.  Canceling coverage for any other individual under 
these circumstances would fail to correspond with that Change in Status. 
Notwithstanding the foregoing, if the Participant or his or her Spouse or Dependent 
becomes eligible for COBRA (or similar health plan continuation coverage under state 
law) under the Employer's plan because of a reduction of hours or because the 
Participant's Dependent ceases to satisfy the eligibility requirements for coverage (and 
the Participant remains a Participant under this Plan), then the Participant may increase 
his or her election to pay for such coverage.  
 
(2) Gain of Coverage Eligibility Under Another Employer's Plan.  For a Change in Status 
in which a Participant or his or her Spouse or Dependent gains eligibility for coverage 
under a cafeteria plan or qualified benefit plan of the employer of the Participant's 
Spouse or Dependent as a result of a change in marital status or a change in 
employment status, a Participant may elect to cease or decrease coverage for that 
individual only if coverage for that individual becomes effective or is increased under the 
Spouse's or Dependent's employer's plan.  The Plan Administrator may rely on a 
Participant's certification that the Participant has obtained or will obtain coverage under 
the Spouse's or Dependent's employer's plan, unless the Plan Administrator has reason 
to believe that the Participant's certification is incorrect.  
 
(3) Special Consistency Rule for DCAP Benefits. With respect to the DCAP Benefits, a 
Participant may change or terminate his or her election upon a Change in Status if (a) 
such change or termination is made on account of and corresponds with a Change in 
Status that affects eligibility for coverage under an employer's plan; or (b) the election 
change is on account of and corresponds with a Change in Status that affects eligibility 
of Dependent Care Expenses for the tax exclusion under Code Section 129.  

A Participant entitled to change an election as described in this Section 10.3 must do so in 
accordance with the procedures described in Section 10.2. 
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10.4 Election Modifications Required by Plan Administrator 
The Plan Administrator may, at any time, require any Participant or class of Participants to 
amend the amount of their Salary Reductions for a Period of Coverage if the Plan Administrator 
determines that such action is necessary or advisable in order to (a) satisfy any of the Code's 
nondiscrimination requirements applicable to this Plan or other cafeteria plan; (b) prevent any 
Employee or class of Employees from having to recognize more income for federal income tax 
purposes from the receipt of benefits hereunder than would otherwise be recognized; (c) 
maintain the qualified status of benefits received under this Plan; or (d) satisfy Code 
nondiscrimination requirements or other limitations applicable to the Employer's qualified plans. 
In the event that contributions need to be reduced for a class of Participants, the Plan 
Administrator will reduce the Salary Reduction amounts for each affected Participant, beginning 
with the Participant in the class who had elected the highest Salary Reduction amount and 
continuing with the Participant in the class who had elected the next-highest Salary Reduction 
amount, and so forth, until the defect is corrected. 

ARTICLE XI.   Appeals Procedure 

11.1 Procedure If Benefits Are Denied Under This Plan 

If a claim for reimbursement under this Plan is wholly or partially denied, then claims will be 
administered in accordance with the claims procedure set forth in Appendix C of this Plan.   

11.2 Claims Procedures for Insurance Benefits 

Claims and reimbursement for benefits under any Insurance Plan will be administered in 
accordance with the claims procedures for the Insurance Plans, as set forth in their governing 
plan documents and/or summary plan descriptions. 

ARTICLE XII.  Recordkeeping and Administration 

12.1 Plan Administrator 

The administration of this Plan will be under the supervision of the Plan Administrator.  It is the 
principal duty of the Plan Administrator to see that this Plan is carried out, in accordance with its 
terms, for the exclusive benefit of persons entitled to participate in this Plan without 
discrimination among them. 

12.2 Powers of the Plan Administrator 

The Plan Administrator will have such duties and powers as it considers necessary or 
appropriate to discharge its duties. It will have the exclusive right to interpret the Plan and to 
decide all matters thereunder, and all determinations of the Plan Administrator with respect to 
any matter hereunder will be conclusive and binding on all persons. Without limiting the 
generality of the foregoing, the Plan Administrator will have the following discretionary authority: 

(a) to construe and interpret this Plan, including all possible ambiguities, inconsistencies, 
and omissions in the Plan and related documents, and to decide all questions of fact, 
questions relating to eligibility and participation, and questions of benefits under this 
Plan;  
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(b) to prescribe procedures to be followed and the forms to be used by Employees and 
Participants to make elections pursuant to this Plan;  

(c) to prepare and distribute information explaining this Plan and the benefits under this 
Plan in such manner as the Plan Administrator determines to be appropriate;  

(d) to request and receive from all Employees and Participants such information as the Plan 
Administrator will from time to time determine to be necessary for the proper 
administration of this Plan;  

(e) to furnish each Employee and Participant with such reports with respect to the 
administration of this Plan as the Plan Administrator determines to be reasonable and 
appropriate, including appropriate statements setting forth the amounts by which a 
Participant's Compensation has been reduced in order to provide benefits under this 
Plan;  

(f) to receive, review, and keep on file such reports and information regarding the benefits 
covered by this Plan as the Plan Administrator determines from time to time to be 
necessary and proper;  

(g) to appoint and employ such individuals or entities to assist in the administration of this 
Plan as it determines to be necessary or advisable, including legal counsel and benefit 
consultants;  

(h) to sign documents for the purposes of administering this Plan, or to designate an 
individual or individuals to sign documents for the purposes of administering this Plan;  

(i) to secure independent medical or other advice and require such evidence as it deems 
necessary to decide any claim or appeal; and  

(j) to maintain the books of accounts, records, and other data in the manner necessary for 
proper administration of this Plan and to meet any applicable disclosure and reporting 
requirements.  

12.3 Reliance on Participant, Tables, etc. 
The Plan Administrator may rely upon the direction, information, or election of a Participant as 
being proper under the Plan and will not be responsible for any act or failure to act because of a 
direction or lack of direction by a Participant.  The Plan Administrator will also be entitled, to the 
extent permitted by law, to rely conclusively on all tables, valuations, certificates, opinions, and 
reports that are furnished by accountants, attorneys, or other experts employed or engaged by 
the Plan Administrator. 

12.4 Provision for Third-Party Plan Service Providers 
The Plan Administrator, subject to approval of the Employer, may employ the services of such 
persons as it may deem necessary or desirable in connection with the operation of the Plan. 
Unless otherwise provided in the service agreement, obligations under this Plan will remain the 
obligation of the Plan Administrator or the Employer, as applicable. 

12.5 Fiduciary Liability 
To the extent permitted by law, the Plan Administrator will not incur any liability for any acts or 
for failure to act except for their own willful misconduct or willful breach of this Plan. 
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12.6 Compensation of Plan Administrator 
Unless otherwise determined by the Employer and permitted by law, any Plan Administrator that 
is also an Employee of the Employer will serve without compensation for services rendered in 
such capacity, but all reasonable expenses incurred in the performance of their duties will be 
paid by the Employer. 

12.7 Insurance Contracts 
The Employer will have the right (a) to enter into a contract with one or more insurance 
companies for the purposes of providing any benefits under the Plan; and (b) to replace any of 
such insurance companies or contracts.  Any dividends, retroactive rate adjustments, or other 
refunds of any type that may become payable under any such insurance contract will not be 
assets of the Plan but will be the property of and be retained by the Employer, to the extent that 
such amounts are less than aggregate Employer contributions toward such insurance. 

12.8 Inability to Locate Payee 
If the Plan Administrator is unable to make payment to any Participant or other person to whom 
a payment is due under the Plan because it cannot ascertain the identity or whereabouts of 
such Participant or other person after reasonable efforts have been made to identify or locate 
such person, then such payment and all subsequent payments otherwise due to such 
Participant or other person will be forfeited following a reasonable time after the date any such 
payment first became due. 

12.9 Effect of Mistake 
In the event of a mistake as to the eligibility or participation of an Employee, the allocations 
made to the account of any Participant, or the amount of benefits paid or to be paid to a 
Participant or other person, the Plan Administrator will, to the extent that it deems 
administratively possible and otherwise permissible under Code Section 125 or the regulations 
issued thereunder, cause to be allocated or cause to be withheld or accelerated, or otherwise 
make adjustment of, such amounts as it will in its judgment accord to such Participant or other 
person the credits to the account or distributions to which he or she is properly entitled under 
the Plan. Such action by the Plan Administrator may include withholding of any amounts due to 
the Plan or the Employer from Compensation paid by the Employer. 

 

ARTICLE XIII. General Provisions 

13.1 Expenses 

All reasonable expenses incurred in administering the Plan are currently paid by forfeitures to 
the extent provided in Section 7.6 with respect to Health FSA Benefits and Section 8.6 with 
respect to DCAP Benefits, and then by the Employer. 

13.2 No Contract of Employment 

Nothing herein contained is intended to be or will be construed as constituting a contract or 
other arrangement between any Employee and the Employer to the effect that such Employee 
will be employed for any specific period of time. 
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13.3 Amendment and Termination 

This Plan has been established with the intent of being maintained for an indefinite period of 
time.  Nonetheless, the Employer may amend or terminate all or any part of this Plan at any 
time for any reason by resolution of the Employer's Board of Directors or by any person or 
persons authorized by the Board of Directors to take such action. 

13.4 Governing Law 

The provisions of the Plan will be construed, administered and enforced according to applicable 
federal law and, to the extent not preempted, the laws of the State of California. 

13.5 Compliance With Code and Other Applicable Laws 

It is intended that this Plan meet all applicable requirements of the Code and of all regulations 
issued thereunder.  This Plan will be construed, operated, and administered accordingly, and in 
the event of any conflict between any part, clause, or provision of this Plan and the Code, the 
provisions of the Code will be deemed controlling, and any conflicting part, clause, or provision 
of this Plan will be deemed superseded to the extent of the conflict.  In addition, the Plan will 
comply with the requirements of all other applicable laws. 

13.6 No Guarantee of Tax Consequences 

Neither the Plan Administrator nor the Employer makes any commitment or guarantee that any 
amounts paid to or for the benefit of a Participant under this Plan will be excludable from the 
Participant's gross income for federal, state, or local income tax purposes.  It will be the 
obligation of each Participant to determine whether each payment under this Plan is excludable 
from the Participant's gross income for federal, state, and local income tax purposes and to 
notify the Plan Administrator if the Participant has any reason to believe that such payment is 
not so excludable. 

13.7 Indemnification of Employer 

If any Participant receives one or more payments or reimbursements under this Plan on a tax-
free basis and if such payments do not qualify for such treatment under the Code, then such 
Participant will indemnify and reimburse the Employer for any liability that it may incur for failure 
to withhold federal income taxes, Social Security or Medicare taxes, or other taxes from such 
payments or reimbursements. 

13.8 Non-Assignability of Rights 

The right of any Participant to receive any reimbursement under this Plan will not be alienable 
by the Participant by assignment or any other method and will not be subject to claims by the 
Participant's creditors by any process whatsoever.  Any attempt to cause such right to be so 
subjected will not be recognized, except to the extent required by law. 
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13.9 Headings 

The headings of the various Articles and Sections are inserted for convenience of reference and 
are not to be regarded as part of this Plan or as indicating or controlling the meaning or 
construction of any provision. 

13.10 Plan Provisions Controlling 

In the event that the terms or provisions of any summary or description of this Plan are in any 
construction interpreted as being in conflict with the provisions of this Plan as set forth in this 
document, the provisions of this Plan will be controlling. 

13.11 Severability 

Should any part of this Plan subsequently be invalidated by a court of competent jurisdiction, the 
remainder of the Plan will be given effect to the maximum extent possible. 

* * * 

To record the adoption of the Plan, the Employer's authorized representative hereby executes 
this document on this  ______________ day of ________________, 2012. 

Alameda County Transportation Commission 

By:          

Title:          

Date:          
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Appendix A 

Benefit Plan Options 

Benefit Plan Options will include the coverage available under the following plans maintained by 
the Alameda County Transportation Commission: 

A. Insurance Plans 

1. Medical Insurance under the Public Employees' Medical and Hospital Care Act 
(PEMHCA or "PERS Health") 

2. Dental Insurance 

3. Vision Insurance 

4. Long-Term Disability Insurance 

5. Short-Term Disability Insurance 

6. Group-Term Life Insurance (on the life of an Employee only) 

B. Health Care Flexible Spending Account 

C. Dependent Care Flexible Spending Account 
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Appendix B 

Exclusions:  Medical Expenses that are Not Reimbursable from the Health FSA 

The Alameda County Transportation Commission Cafeteria Plan document contains the general 
rules governing what expenses are reimbursable. This Appendix B, as referenced in the Plan 
document, specifies certain expenses that are excluded under this Plan with respect to 
reimbursement from the Health FSA—that is, expenses that are not reimbursable, even if they 
meet the definition of “medical care” under Code Section 213(d) and may otherwise be 
reimbursable under the regulations governing Health FSAs. 

Exclusions:  The following expenses are not reimbursable from the Health FSA, even if they 
meet the definition of “medical care” under Code Section 213(d) and may otherwise be 
reimbursable under legal requirements applicable to health FSAs: 

• Premiums for other health coverage, 
including but not limited to premiums for 
any other plan (whether or not sponsored 
by the Employer) 

• Long-term care services 

• Cosmetic surgery or other similar 
procedures, unless the surgery or 
procedure is necessary to ameliorate a 
deformity arising from, or directly related to, 
a congenital abnormality, a personal injury 
resulting from an accident or trauma, or a 
disfiguring disease. “Cosmetic surgery” 
means any procedure that is directed at 
improving the patient's appearance and 
does not meaningfully promote the proper 
function of the body or prevent or treat 
illness or disease. 

• The salary expense of a nurse to care for a 
healthy newborn at home 

• Funeral and burial expenses 

• Household and domestic help (even if 
recommended by a qualified physician due 
to an Employee's or Dependent's inability 
to perform physical housework) 

• Custodial care 

• Medicines or drugs (other than insulin) that 
have not been prescribed 

• Costs for sending a problem child to a 
special school for benefits that the child 
may receive from the course of study and 
disciplinary methods 

• Social activities, such as dance lessons 
(even if recommended by a physician for 
general health improvement) 

• Bottled water 

• Cosmetics, toiletries, toothpaste, etc. 

• Uniforms or special clothing, such as 
maternity clothing 

• Automobile insurance premiums 

• Transportation expenses of any kind, 
including transportation expenses to 
receive medical care 

• Marijuana and other controlled substances 
that are in violation of federal laws, even if 
prescribed by a physician 

• Any item that does not constitute “medical 
care” as defined under Code Section 
213(d) 

• Any item that is not reimbursable due to the 
rules in Prop. Treas. Reg. Section 1.125-
5(k)(4) or other applicable law or 
regulations 
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Appendix C 

Claims Procedures 

Capitalized terms in this Appendix C have the same meaning as the defined terms in the 
Alameda County Transportation Commission Cafeteria Plan. 

Any Participant may file a claim with the Plan Administrator for a Plan benefit to which the 
claimant believes that he or she is entitled. 

1. The Plan Administrator will receive all claims filed for benefits under the Plan.  Upon 
receiving a claim, the Plan Administrator will review the claim and determine whether the 
claimant is entitled to receive any benefits pursuant to such claim.  The Plan 
Administrator will notify the claimant in writing of any adverse decision with respect to his 
or her claim within 30 days after its submission.  The notice of any adverse decision will 
be written in a manner calculated to be understood by the claimant and must include, as 
applicable: (i) the specific reason or reasons for the denial; (ii) specific references to the 
Plan provisions on which the denial is based; (iii) a description of any additional material 
or information necessary for the claimant to perfect the claim and an explanation of why 
such material or information is necessary; and (iv) an explanation of the Plan’s claim 
review procedures. 

2. If the circumstances require an extension of time for processing the initial claim, a written 
notice of the extension will be furnished to the claimant before the end of the initial 30-
day period.  This time period may be extended by an additional 15 days for matters 
beyond the control of the Plan Administrator, including in cases where a reimbursement 
claim is incomplete.  The extension notice must indicate the circumstances requiring an 
extension of time.   

3. If a claim for benefits is denied or if the Plan Administrator has given no response to 
such claim within the time period set out in the above paragraph (in which case the claim 
for benefits will be deemed to be denied), the claimant or his or her duly authorized 
representative, at the claimant’s sole expense, may appeal the denial by submitting 
written notice of such appeal to the Plan Administrator within 90 days of the receipt of 
written notice of the denial or 60 days from the date such claim is deemed to be denied.   

4. The claimant will be notified of the decision on the appeal within 90 days of receipt of the 
notice of appeal, unless circumstances require an extension of time for processing, in 
which case a decision will be rendered as soon as possible, but not later than 120 days 
after receipt of a notice of appeal.  If such an extension of time is required, written notice 
of the extension will be furnished to the claimant before the end of the original 90-day 
period.  The notice of decision on the appeal must be made in writing.  If the decision on 
the appeal is not furnished within the time specified above, the appeal of the claim will 
be deemed denied. 
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ALAMEDA COUNTY TRANSPORTATION COMMISSION 
RETIREE HEALTH REIMBURSEMENT ARRANGEMENT 

As Adopted Effective February 1, 2012 

 

ARTICLE I. 
ESTABLISHMENT AND PURPOSE OF THE PLAN 

The Alameda County Transportation Commission (the Employer) provides post-retirement 
health benefits to its Eligible Retirees.  The Employer hereby establishes this Alameda County 
Transportation Commission Retiree Health Reimbursement Arrangement (the Plan), effective 
February 1, 2012 (the Effective Date) to enable Eligible Retirees and their eligible Beneficiaries 
to pay for the health care benefits described herein.   

The Plan is intended to qualify as a health reimbursement arrangement within the meaning of 
Internal Revenue Service Notice 2002-45, and it is intended that the benefits under the Plan be 
tax-free to the maximum extent permitted under the Internal Revenue Code and the regulations 
issued thereunder.  The Plan will be administered and interpreted to accomplish that objective.  
Capitalized terms used in this Plan that are not otherwise defined have the meanings set forth in 
Article II.  

ARTICLE II. 
DEFINITIONS 

2.1 “Beneficiary” means any Eligible Retiree's surviving family member who qualifies as an 
"annuitant” under California Government Code section 22760(c) or (h). 

2.2 “Board” means the Board of Commissioners of the Alameda County Transportation 
Commission. 

2.3 “CalPERS” means the California Public Employees’ Retirement System in which the 
Employer is a participating agency.   

2.4 “CalPERS Health” means the health care program made available by the Employer to 
Eligible Retirees under the Public Employees’ Medical and Hospital Care Act, codified 
under sections 22750 - 22948 of the California Government Code, which program 
provides health insurance under various coverage options from which covered 
individuals may select. 

2.5 “COBRA” means the Consolidated Omnibus Budget Reconciliation Act of 1985, as 
amended. 

2.6 “Code” means the Internal Revenue Code of 1986 and the Treasury Regulations and 
guidance issued thereunder, as amended. 

2.7 “Effective Date” means February 1, 2012. 
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2.8 “Eligible Retiree” means an Employee who has met the eligibility requirements in 
Article III.  An individual’s status as an Eligible Retiree will be determined solely by the 
Employer. 

2.9 “Employee” means an individual that the Employer classifies as a common-law 
employee and who is on the Employer's W-2 payroll, but does not include the following: 
(a) any leased employee (including but not limited to those individuals defined as leased 
employees in Code Section 414(n) or an individual classified by the Employer as a 
contract worker, independent contractor, temporary employee, or casual employee for 
the period during which such individual is so classified, whether or not any such 
individual is on the Employer's W-2 payroll or is determined by the IRS or others to be a 
common-law employee of the Employer; (b) any individual who performs services for the 
Employer but who is paid by a temporary or other employment or staffing agency for the 
period during which such individual is paid by such agency, whether or not such 
individual is determined by the IRS or others to be a common-law employee of the 
Employer; and (c) any employee covered under a collective bargaining agreement, 
unless the agreement provides for the employee's participation in this Plan.   

2.10 “Employer” means the Alameda County Transportation Commission. 

2.11 "HIPAA" means the Health Insurance Portability and Accountability Act of 1996, as 
amended. 

2.12 “MEC” means the minimum employer contribution required to be made by the Employer 
directly to CalPERS for an Eligible Retiree's coverage under CalPERS Health ($112 per 
month in 2012, and adjusted annually in accordance with California Government Code 
Section 22892). 

2.13 “Plan” means this Alameda County Transportation Commission Retiree Health 
Reimbursement Arrangement, as set forth herein and amended from time to time. 

2.14 “Plan Administrator” means the Employer unless the Employer designates another 
person or organization to hold the position of Plan Administrator.  The Employer may 
alternatively designate another person or organization to perform certain duties assigned 
to the Plan Administrator under this Plan. 

2.15 “Plan Year” means the calendar year (i.e., the 12-month period commencing January 1 
and ending on December 31).  The first Plan Year is a short plan year, beginning on the 
Effective Date and ending on December 31, 2012. 

2.16 "Predecessor Agency" means (1) the Alameda County Transportation Improvement 
Authority, or (2) the Alameda County Congestion Management Agency. 

2.17 “Trust” means the legal entity that the Employer may establish and/or adopt to hold any 
assets it has irrevocably set aside to pay benefits under the Plan. 
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ARTICLE III. 
ELIGIBILITY, PARTICIPATION, AND COVERAGE 

3.1 Eligibility.  Only Eligible Retirees are eligible to participate in the Plan.  An individual will 
become an Eligible Retiree under the Plan only upon meeting all of the following 
requirements.   

a) The individual retired under CalPERS directly from the Employer or a 
Predecessor Agency within 120 days after his or her employment with the 
Employer or Predecessor Agency terminated.  If the Employee retired under 
CalPERS from any other governmental agency (or retired under any other 
governmental retirement plan and not under CalPERS), he or she will not meet 
this requirement.   

b) The individual is eligible for coverage under CalPERS Health as a retiree, 
enrolled in CalPERS Health, and entitled to the MEC from the Employer. 

c) The individual has at least 10 completed years of credited service with CalPERS 
at retirement (as determined by CalPERS), and the individual performed at least 
five years of that service entirely for the Employer and/or a Predecessor Agency. 

3.2 No Benefits Unless Eligible.  An Employee will not have any interest under the Plan 
unless he or she meets all of the preceding requirements of this Article III, as applicable.  
Any person who does not meet these requirements will not be entitled to any benefits 
under the Plan. 

3.3 Commencement of Participation.  Each Eligible Retiree on the Effective Date will 
participate in the Plan beginning on that date.  Each person who becomes an Eligible 
Retiree after the Effective Date will begin participation in the Plan on the date of 
becoming an Eligible Retiree. 

3.4 Period of Coverage.  Participation in the Plan is tied to the Eligible Retiree’s enrollment 
in CalPERS Health as a retiree.  Coverage under this Plan for an Eligible Retiree will 
begin on the first day of the calendar month that coverage under CalPERS Health as a 
retiree begins.  

3.5 Termination of Participation.  An Eligible Retiree's participation in the Plan terminates 
upon the earlier of: 

a) the date he or she ceases to be an Eligible Retiree; 

b) the date that the Eligible Retiree is reemployed by the Employer, except as 
provided in Section 3.7; or 

c) the Eligible Retiree’s death, except benefits may continue to the Eligible Retiree's 
Beneficiary in accordance with Section 3.6. 

3.6 Beneficiaries.   After an Eligible Retiree’s death, benefits will be provided under the 
Plan to the Eligible Retiree’s Beneficiary, if any, but only if the individual is (1) eligible for 
coverage under CalPERS Health and (2) entitled to the MEC from the Employer.  
Benefits will be provided under the Plan to such Beneficiary only during such periods 
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that he or she meets these two requirements.  The Beneficiary will not be entitled to any 
benefits under the Plan for any period he or she does not meet these two requirements.  
To the extent required by the Code, the Employer will follow the tax withholding and 
reporting requirements applicable to benefits paid under this Plan to an Eligible Retiree's 
non-dependent domestic partner or same-sex spouse. 

3.7 Reemployed Retirees.  If the Employer reemploys an Eligible Retiree, any benefits 
provided under the Plan to that Eligible Retiree will cease effective on the reemployment 
date and his or her Plan participation will cease.  The Eligible Retiree will be entitled to 
benefits under the Plan upon subsequent termination of employment only if he or she is 
then eligible under this Article III.  If, however, after the reemployment date, the 
reemployed Eligible Retiree is entitled to continued receipt of retirement benefits under 
CalPERS as a retiree of the Employer and continues to be eligible for both the MEC and 
retiree coverage under CalPERS Health, any benefits provided under the Plan to that 
Eligible Retiree will continue uninterrupted. 

ARTICLE IV. 
VESTING AND BENEFITS 

4.1 Amount of Benefits.  Each Eligible Retiree will be entitled to receive Employer-funded 
health care coverage as specified in this Article IV, paid in the form of a reimbursement 
in accordance with Section 4.3.  The maximum benefit on behalf of an Eligible Retiree 
for any calendar month will be the amount established and adopted by the Board from 
time to time (and such benefit amounts are herein incorporated by reference), multiplied 
by the Eligible Retiree's Vested Percentage under Section 4.2.  In no event, however, 
will the benefit paid in any calendar month on behalf of any Eligible Retiree be greater 
than the Eligible Retiree's actual out-of-pocket premium cost for CalPERS Health 
coverage for that calendar month.  An Eligible Retiree may at any time decline benefits 
under the Plan by notifying the Employer.   

4.2 Vested Percentage.   An Eligible Retiree's Vested Percentage is based on the Eligible 
Retiree's completed number of years of CalPERS credited service in accordance with 
the following table.    

Years of CalPERS 
Credited Service Vested Percentage 

<10 0% 
10 50% 
11 55% 
12 60% 
13 65% 
14 70% 
15 75% 
16 80% 
17 85% 
18 90% 
19 95% 

20+ 100% 
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4.3 Reimbursements Under the Plan.  Benefits under the Plan will be provided in the form 
of monthly reimbursements of the health care coverage premium costs incurred by the 
Eligible Retiree (or his or her Beneficiary) for the coverage under the CalPERS Health 
option that the Eligible Retiree has elected for the applicable Plan Year, up to the 
maximum amount specified in Section 4.1.  Any such premium costs may not be paid or 
reimbursed from any other source and must be substantiated in accordance with Section 
4.4.  Under no circumstances will unused amounts for one calendar month be applied to 
costs in any subsequent calendar month and no unused amounts may roll over to any 
subsequent Plan Year.  The Eligible Retiree will be solely responsible for paying the 
coverage cost of any amounts that are not reimbursed under this Plan or otherwise paid 
by the Employer.   

4.4 Substantiation of Expenses.  Reimbursements of health care premium expenses 
under the Plan for an Eligible Retiree's (or his or her Beneficiary’s) individual coverage 
under CalPERS Health must be properly documented and substantiated at the time and 
in the manner determined by the Plan Administrator.  The Plan Administrator has 
authority to establish rules and procedures to be followed by individuals in filing 
applications for benefits, for furnishing and verifying proofs necessary to establish their 
rights to benefits under the Plan, or for any other reason it deems necessary for the 
efficient administration of the Plan.  Upon satisfactory documentation and substantiation, 
the Plan Administrator will direct payment to the Eligible Retiree (or his or her 
Beneficiary) as soon as administratively feasible. 

ARTICLE V. 
BENEFIT FUNDING 

5.1 Employer Contributions.  All benefits under the Plan will be paid by Employer 
contributions and earnings thereon.  Employee contributions are not permitted.  In 
addition, the Employer may set aside contributions and related earnings to pre-fund 
benefits under the Plan.  In determining the amount of any such contributions, the 
Employer may engage an actuary to conduct actuarial experience studies and periodic 
actuarial valuations of the Plan benefits and to recommend to the Employer the amount 
of contributions that are needed in order to fund the Plan’s benefits. 

5.2 Trust.  The Employer may establish and/or adopt a Trust to receive and invest assets 
set aside by the Employer to pay benefits under the Plan.  The Trust may specifically 
provide, among other things, for the investment and reinvestment of the Trust assets 
and the income thereof, the management of the Trust assets, the responsibilities and 
immunities of the trustee, removal of the trustee and appointment of a successor, 
accounting by the trustee and the disbursement of the Trust assets.  The trustee will, in 
accordance with the terms of the Trust, accept and receive all contributions paid to it 
from time to time, and shall hold, invest, reinvest and manage such moneys and any 
increment, increase, earnings and income thereof for the exclusive benefit of Eligible 
Retirees and Beneficiaries and for the payment of reasonable expenses of administering 
the Plan. 

ARTICLE VI. 
ADMINISTRATION OF THE PLAN 

6.1 Plan Administrator.  The administration of this Plan will be under the supervision of the 
Plan Administrator.  It is the principal duty of the Plan Administrator to see that this Plan 
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is carried out, in accordance with its terms, for the exclusive benefit of persons entitled to 
participate in this Plan. 

6.2 Powers of the Plan Administrator.  The Plan Administrator will have such duties and 
powers as it considers necessary or appropriate to discharge its duties.  It will have the 
exclusive right to interpret the Plan and to decide all matters thereunder, and all 
determinations of the Plan Administrator with respect to any matter hereunder will be 
conclusive and binding on all persons.  Without limiting the generality of the foregoing, 
the Plan Administrator will have the following discretionary authority: 

a) to construe and interpret the Plan, including all possible ambiguities, 
inconsistencies, and omissions in the Plan and related documents, and to decide 
all questions of fact, questions relating to eligibility and participation, and 
questions of benefits under this Plan;  

b) to prescribe procedures to be followed and the forms to be used by Eligible 
Retirees and Beneficiaries to claim reimbursements pursuant to this Plan;  

c) to prepare and distribute information explaining this Plan and the benefits under 
this Plan in such manner as the Plan Administrator determines to be appropriate;  

d) to request and receive from all Eligible Retirees and Beneficiaries such 
information as the Plan Administrator will from time to time determine to be 
necessary for the proper administration of this Plan;  

e) to furnish each Eligible Retiree and Beneficiary with such reports with respect to 
the administration of this Plan as the Plan Administrator determines to be 
reasonable and appropriate;  

f) to receive, review, and keep on file such reports and information regarding the 
benefits covered by this Plan as the Plan Administrator determines from time to 
time to be necessary and proper;  

g) to appoint and employ such individuals or entities to assist in the administration 
of this Plan as it determines to be necessary or advisable, including legal counsel 
and benefit consultants;  

h) to sign documents for the purposes of administering this Plan, or to designate an 
individual or individuals to sign documents for the purposes of administering this 
Plan;  

i) to secure or require such evidence as it deems necessary to decide any claim for 
benefits under the Plan; and  

j) to maintain the books of accounts, records, and other data in the manner 
necessary for proper administration of this Plan and to meet any applicable 
disclosure and reporting requirements. 

6.3 Fiduciary Duties.  Each Plan fiduciary shall discharge its duties solely in the interest of 
Eligible Retirees and Beneficiaries and for the exclusive purpose of providing benefits 
under the Plan, or defraying reasonable expenses of administering the Plan.  Each Plan 
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fiduciary, in carrying out such duties and responsibilities, shall act with the care, skill, 
prudence and diligence under the circumstances then prevailing that a prudent person 
acting in a like capacity and familiar with such matters would use.   A fiduciary may serve 
in more than one fiduciary capacity and may employ one or more persons to render 
advice with regard to its fiduciary responsibilities.  If the fiduciary is serving as such 
without compensation, all expenses reasonably incurred by such fiduciary will be paid by 
the Employer.  The Employer may, however, elect to have those expenses paid from 
Trust assets. 

6.4 Provision for Third-Party Plan Service Providers.  The Plan Administrator, subject to 
approval of the Employer, may employ the services of such persons as it may deem 
necessary or desirable in connection with the operation of the Plan.  Unless otherwise 
provided in the service agreement, obligations under this Plan shall remain the obligation 
of the Employer or Plan Administrator, as applicable. 

6.5 Inability to Locate Payee.  If the Plan Administrator is unable to make payment to any 
person to whom a payment is due under the Plan because it cannot ascertain the 
identity or whereabouts of such person after reasonable efforts have been made to 
identify or locate such person, then such payment and all subsequent payments 
otherwise due to such person will be forfeited following a reasonable time after the date 
any such payment first became due. 

6.6 COBRA and HIPAA Compliance.  The Plan will comply with the applicable 
requirements of the Consolidated Omnibus Budget Reconciliation Act of 1986 
(“COBRA”), and with the applicable requirements of the Health Insurance Portability and 
Accountability Act of 1996 (“HIPAA”) in accordance with the rules set out in Appendix A 
below. 

ARTICLE VII. 
AMENDMENT AND TERMINATION OF THE PLAN 

7.1 No Vested Rights.  The Employer may at any time amend or terminate the Plan as 
provided in Sections 7.2 and 7.3 below.  Nothing in the Plan is intended to or will be 
construed to entitle any Eligible Retiree or other person to vested or non-terminable 
benefits. 

7.2 Amendment of the Plan.  The Employer may amend all or any part of this Plan at any 
time for any reason by resolution of the Board or by any person or persons authorized by 
the Board to take such action.  Any such amendment will supersede and override any 
claim to "vested rights" that any person may otherwise have with respect to benefits 
under the Plan. 

7.3 Termination of the Plan.   

a) The Employer has established the Plan with the expectation that it will be 
continued, but continuance is not a contractual or other obligation of the 
Employer and no employee of the Employer or other person will have any vested 
right to continuance of the Plan or to continuance of any Employer contributions 
to the Plan.  The Employer reserves the right at any time to terminate the Plan 
without prejudice and for any reason, and such termination will supersede and 
override any claim to “vested rights” that any person may otherwise have with 
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respect to benefits under the Plan.  Such decision to terminate the Plan will be 
made in writing and must be approved by the Board. 

b) If the Plan is terminated, the Employer shall direct the trustee to compute the 
value of the Plan assets under the Trust as of the date of termination.  Those 
assets will continue to be held in the Trust, and will be distributed to pay any 
remaining benefits owed under the Plan until those benefits are satisfied. 

c) The “partial termination” rules of the Code that apply to qualified retirement plans 
will not apply under this Plan, and no action will be taken with respect to this Plan 
in connection with any event or events that would be a partial termination for a 
qualified plan. 

7.4 Determination of Effective Date of Amendment or Termination.  Any such 
amendment, discontinuance or termination will be effective as of the date the Employer 
determines. 

7.5 Assets After Termination.  Any assets remaining in the Trust after all benefits owed 
under the Plan and all Plan expenses have been paid will revert to the Employer unless 
otherwise determined by the Employer. 

7.6 Limitation of Obligations.  The Employer must provide all benefits accrued by Eligible 
Retirees or Beneficiaries under the Plan through its termination.  Once those benefits 
are satisfied, the Employer will not have any remaining obligations to provide any benefit 
under the Plan.  No one will accrue benefits under the Plan after its termination. 

ARTICLE VIII. 
GENERAL PROVISIONS 

8.1 Governing Law.  The provisions of the Plan will be construed, administered and 
enforced according to applicable federal law and, to the extent not preempted, the laws 
of the State of California. 

8.2 Requirement for Proper Forms.  All communications in connection with the Plan made 
by an Eligible Retiree or Beneficiary will become effective only when duly executed on 
any forms as may be required and furnished by, and filed with, the Employer or Plan 
Administrator, as applicable. 

8.3 No Guarantee of Tax Consequences.  Neither the Employer nor any Plan 
Administrator makes any warranty or other representation as to whether any benefits 
under the Plan will be treated as excludable from gross income for federal, state, or local 
income tax purposes.   It will be the obligation of each Eligible Retiree or Beneficiary to 
determine whether each payment under this Plan is excludable from gross income for 
federal, state, and local income tax purposes and to notify the Employer or Plan 
Administrator if he or she has any reason to believe that such payment is not so 
excludable.  If for any reason it is determined that any amount paid for the benefit of an 
Eligible Retiree or Beneficiary is includable in gross income for federal, state or local 
income tax purposes, then under no circumstances will the recipient have any recourse 
against the Employer or Plan Administrator with respect to any increased taxes or other 
losses or damages suffered by the Eligible Retiree or Beneficiary as a result thereof. 
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8.4 Compliance With Code and Other Applicable Laws.  It is intended that this Plan meet 
all applicable requirements of the Code and of all regulations and guidance issued 
thereunder.  This Plan will be construed, operated and administered accordingly, and in 
the event of any conflict between any part, clause, or provision of this Plan and the 
Code, the provisions of the Code will be deemed controlling, and any conflicting part, 
clause, or provision of this Plan will be deemed superseded to the extent of the conflict.  
In addition, the Plan will comply with the requirements of all other applicable laws. 

8.5 Headings.  The headings of the various Articles and Sections are inserted for 
convenience of reference and are not to be regarded as part of this Plan or as indicating 
or controlling the meaning or construction of any provision. 

8.6 Severability.  Should any part of this Plan subsequently be invalidated by a court of 
competent jurisdiction, the remainder of the Plan will be given effect to the maximum 
extent possible. 

8.7 Administration Expenses.  The Employer will pay the reasonable expenses of 
administering the Plan, including but not limited to the reasonable compensation of any 
counsel, accountants, and other agents hired by the Employer, Plan Administrator, or 
Board, as well as any other expenses incurred in administering the Plan.  The Employer 
may, however, elect to have those expenses paid from Trust assets. 

8.8 Effect of Mistake.  In the event of a mistake as to the eligibility or participation of an 
individual, or the allocations made to the account of any Eligible Retiree, or the amount 
of distributions made or to be made to an Eligible Retiree or other person, the Employer 
or Plan Administrator will, to the extent it deems possible, cause to be allocated or cause 
to be withheld or accelerated, or otherwise make adjustment of, such amounts as will in 
its judgment accord to such Eligible Retiree or other person the credits to the account or 
distributions to which he or she is properly entitled under the Plan.   

8.9 No Contract of Employment.  The Plan does not provide any person with any right to 
be retained in the Employer’s employment or service.  An Eligible Retiree's sole rights 
under the Plan are limited to those described in this document. 

8.10 Plan Provisions Controlling.  The Plan encompasses the benefits provided by the 
Employer to Eligible Retirees.  In the event that the terms or provisions of any summary 
or description of this Plan are interpreted as being in conflict with the provisions of this 
Plan as set forth in this document, the provisions of this Plan will be controlling.   

8.11 Non-Assignability of Rights.  The right of any Eligible Retiree or Beneficiary to receive 
any reimbursement under this Plan will not be alienable by the Eligible Retiree or 
Beneficiary by assignment or any other method and will not be subject to claims by his 
or her creditors by any process whatsoever.  Any attempt to cause such right to be so 
subjected will not be recognized, except to the extent required by law. 

8.12 Provisions Applicable During Periods of Military Service.  Notwithstanding any Plan 
provision to the contrary, contributions, benefits, and service credit with respect to 
qualified military service will be provided as required by any law concerning veterans’ 
rights. 
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To record the adoption of the Plan, the Employer’s authorized representative hereby executes 
this document on this ___ day of _____________, 2012. 

ALAMEDA COUNTY TRANSPORTATION COMMISSION 
 
 
By:  
 
Title:  
 
Date:    
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APPENDIX A:  HIPAA COMPLIANCE 

A.1 Provision of Protected Health Information to Employer 

Members of the Employer's workforce have access to the individually identifiable health 
information of Plan participants for administrative functions of the Plan.  When this health 
information is provided from the Plan to the Employer, it is Protected Health Information (PHI). 
The Health Insurance Portability and Accountability Act of 1996 (HIPAA) and its implementing 
regulations restrict the Employer's ability to use and disclose PHI. The following HIPAA 
definition of PHI applies for purposes of this Article Appendix A: 

Protected Health Information. Protected health information means information that is created or 
received by the Plan and relates to the past, present, or future physical or mental health or 
condition of a participant; the provision of health care to a participant; or the past, present, or 
future payment for the provision of health care to a participant; and that identifies the participant 
or for which there is a reasonable basis to believe the information can be used to identify the 
participant.  Protected health information includes information of persons living or deceased. 

The Employer will have access to PHI from the Plan only as permitted under this Appendix A or 
as otherwise required or permitted by HIPAA.  HIPAA and its implementing regulations were 
modified by the Health Information Technology for Economic and Clinical Health Act (HITECH 
Act), the statutory provisions of which are incorporated herein by reference. 

A.2 Permitted Disclosure of Enrollment/Disenrollment Information 

The Plan may disclose to the Employer information on whether the individual is participating in 
the Plan. 

A.3 Permitted Uses and Disclosure of Summary Health Information 

The Plan may disclose Summary Health Information to the Employer, provided that the 
Employer requests the Summary Health Information for the purpose of modifying, amending, or 
terminating the Plan. 

“Summary Health Information” means information (a) that summarizes the claims history, claims 
expenses, or type of claims experienced by individuals for whom a plan sponsor had provided 
health benefits under a health plan; and (b) from which the information described at 42 CFR 
Section 164.514(b)(2)(i) has been deleted, except that the geographic information described in 
42 CFR Section 164.514(b)(2)(i)(B) need only be aggregated to the level of a five-digit ZIP 
code. 

A.4 Permitted and Required Uses and Disclosure of PHI for Plan Administration 
Purposes 

Unless otherwise permitted by law, and subject to the conditions of disclosure described in 
Section A.5 and obtaining written certification pursuant to Section A.7, the Plan may disclose 
PHI to the Employer, provided that the Employer uses or discloses such PHI only for Plan 
administration purposes. “Plan administration purposes” means administration functions 
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performed by the Employer on behalf of the Plan, such as quality assurance, claims processing, 
auditing, and monitoring.  Plan administration functions do not include functions performed by 
the Employer in connection with any other benefit or benefit plan of the Employer, and they do 
not include any employment-related functions. 

Notwithstanding the provisions of this Plan to the contrary, in no event will the Employer be 
permitted to use or disclose PHI in a manner that is inconsistent with 45 CFR Section 
164.504(f). 

A.5 Conditions of Disclosure for Plan Administration Purposes 
The Employer agrees that with respect to any PHI (other than enrollment/disenrollment 
information and Summary Health Information, which are not subject to these restrictions) 
disclosed to it by the Plan, the Employer will: 

• not use or further disclose the PHI other than as permitted or required by the 
Plan or as required by law; 

• ensure that any agent, including a subcontractor, to whom it provides PHI 
received from the Plan agrees to the same restrictions and conditions that apply 
to the Employer with respect to PHI; 

• not use or disclose the PHI for employment-related actions and decisions or in 
connection with any other benefit or employee benefit plan of the Employer; 

• report to the Plan any use or disclosure of the information that is inconsistent with 
the uses or disclosures provided for of which it becomes aware; 

• make available PHI to comply with HIPAA's right to access in accordance with 45 
CFR Section 164.524; 

• make available PHI for amendment and incorporate any amendments to PHI in 
accordance with 45 CFR Section 164.526; 

• make available the information required to provide an accounting of disclosures 
in accordance with 45 CFR Section 164.528; 

• make its internal practices, books, and records relating to the use and disclosure 
of PHI received from the Plan available to the Secretary of Health and Human 
Services for purposes of determining compliance by the Plan with HIPAA's 
privacy requirements; 

• if feasible, return or destroy all PHI received from the Plan that the Employer still 
maintains in any form and retain no copies of such information when no longer 
needed for the purpose for which disclosure was made, except that, if such 
return or destruction is not feasible, limit further uses and disclosures to those 
purposes that make the return or destruction of the information infeasible; and 

• ensure that the adequate separation between the Plan and the Employer (i.e., 
the “firewall”), required in 45 CFR Section 504(f)(2)(iii) is satisfied. 

The Employer further agrees that if it creates, receives, maintains, or transmits any electronic 
PHI (other than enrollment/disenrollment information and Summary Health Information, which 
are not subject to these restrictions) on behalf of the Plan, it will implement administrative, 
physical, and technical safeguards that reasonably and appropriately protect the confidentiality, 
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integrity, and availability of the electronic PHI, and it will ensure that any agents (including 
subcontractors) to whom it provides such electronic PHI agree to implement reasonable and 
appropriate security measures to protect the information.  The Employer will report to the Plan 
any security incident of which it becomes aware. 

A.6 Adequate Separation Between Plan and Employer 
The Employer will allow the following persons access to PHI: Director of Finance, Accounting 
Manager, Senior Accountant, Accountant, the Plan Administrator, and any other Employee who 
needs access to PHI in order to perform Plan administration functions that the Employer 
performs for the Plan (such as quality assurance, claims processing, auditing, and monitoring).  
No other persons will have access to PHI.  These specified employees (or classes of 
employees) will only have access to and use PHI to the extent necessary to perform the plan 
administration functions that the Employer performs for the Plan.  In the event that any of these 
specified employees does not comply with the provisions of this Section, that employee will be 
subject to disciplinary action by the Employer for non-compliance pursuant to the Employer's 
employee discipline and termination procedures. 

The Employer will ensure that the provisions of this Section A.6 are supported by reasonable 
and appropriate security measures to the extent that the designees have access to electronic 
PHI. 

A.7 Certification of Plan Sponsor 
The Plan will disclose PHI to the Employer only upon the receipt of a certification by the 
Employer that the Plan incorporates the provisions of 45 CFR Section 164.504(f)(2)(ii), and that 
the Employer agrees to the conditions of disclosure set forth in Section A.5.  Execution of the 
Plan by the Employer will serve as the required certification. 

A.8 Privacy Official 
The Employer will designate a Privacy Official, who will be responsible for the Plan’s compliance 
with HIPAA.  The Privacy Official may contract with or otherwise utilize the services of attorneys, 
accountants, brokers, consultants, or other third party experts as the Privacy Official deems 
necessary or advisable.  In addition and notwithstanding any provision of this Plan to the 
contrary, the Privacy Official will have the authority to and be responsible for: 

• accepting and verifying the accuracy and completeness of any certification 
provided by the Employer under this Appendix; 

• transmitting the certification to any third parties as may be necessary to permit 
them to disclose PHI to the Employer; 

• establishing and implementing policies and procedures with respect to PHI that 
are designed to ensure compliance by the Plan with the requirements of HIPAA; 

• establishing and overseeing proper training of personnel who will have access to 
PHI; and 

• any other duty or responsibility that the Privacy Official, in his or her sole 
capacity, deems necessary or appropriate to comply with the provisions of 
HIPAA and the purposes of this Appendix A. 
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A.9 Interpretation and Limited Applicability 
This Appendix serves the sole purpose of complying with the requirements of HIPAA and will be 
interpreted and construed in a manner to effectuate this purpose.  Neither this Appendix nor the 
duties, powers, responsibilities, and obligations listed herein will be taken into account in 
determining the amount or nature of the benefits provided to any person covered under the 
Plan, nor will they inure to the benefit of any third parties.  To the extent that any of the 
provisions of this Appendix A are no longer required by HIPAA or do not apply to the Plan 
because the Plan is otherwise excepted from HIPAA, they will be deemed deleted and will have 
no force or effect. 

A.10 Service Performed for the Employer 
Notwithstanding any other provisions of this Plan to the contrary, all services performed by a 
business associate for the Plan in accordance with the applicable service agreement will be 
deemed to be performed on behalf of the Plan and subject to the administrative simplification 
provisions of HIPAA contained in 45 C.F.R. Parts 160 through 164, except services that relate 
to eligibility and enrollment in the Plan.  If a business associate of the Plan performs any 
services that relate to eligibility and enrollment in the Plan, these services will be deemed to be 
performed on behalf of the Employer in its capacity as Plan Sponsor and not on behalf of the 
Plan. 
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ALAMEDA COUNTY TRANSPORTATION COMMISSION 

RESOLUTION NO XX‐XXX 

 
APPROVING AND ADOPTING A CAFETERIA PLAN FOR 

ACTIVE EMPLOYEES AND A HEALTH REIMBURSEMENT 
ARRANGEMENT FOR RETIREES OF THE  

ALAMEDA COUNTY TRANSPORTATION COMMISSION 
 
 WHEREAS, current employees of the Alameda County Transportation 
Improvement Authority (ACTIA), and the Alameda County Congestion Management 
Agency (CMA) will officially transition to and become employees of Alameda County 
Transportation Commission (hereinafter referred to as the Alameda CTC), effective 
January 1, 2012;  
 
 WHEREAS, in October 2010, the Board of Commissioners (the 
"Commission") reviewed and conceptually approved a benefits package for the 
transitioned and new employees of the Alameda CTC; 
 

WHEREAS, this benefits package included health benefits for active 
employees and eligible retirees under the Public Employees’ Medical and Hospital Care 
Act (“PEMHCA” or "CalPERS Health"), as well as a cafeteria plan for active 
employees and a health reimbursement arrangement (HRA) for eligible retirees; 

 
WHEREAS, the Alameda CTC's contract with CalPERS under PEMHCA is 

effective February 1, 2012; 
 
 WHEREAS, the Alameda CTC has established its initial CalPERS Health 
benefit rate for all eligible employees and retirees at the minimum required employer 
contribution rate under PEMHCA ($112 per month in 2012 for every eligible active 
employee and retiree, indexed each year for inflation), in accordance with CalPERS 
requirements; 
 

WHEREAS, the Commission has determined it to be in Alameda CTC's best 
interests to adopt a cafeteria plan within the meaning of section 125 of the Internal 
Revenue Code to (1) provide active employees with amounts that they can use for basic 
health premiums, dental and vision premiums and other insurance benefits; (2) provide 
employees with the ability to purchase certain benefits on a pre-tax basis; and (3) enable 
employees to receive pre-tax reimbursements of certain medical and dependent care 
expenses through flexible spending accounts; and 

 
WHEREAS, the Commission has also determined it to be in the Commission’s 

best interests to adopt an HRA within the meaning of IRS Notice 2002-45 to reimburse 
eligible retirees and their eligible surviving beneficiaries for all or some portion of their 
CalPERS Health premium costs. 
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NOW, THEREFORE, BE IT RESOLVED by the Board of Commissioners of the Alameda 
CTC as follows: 

 
A. Adoption of Cafeteria Plan 

Section 1.  Effective February 1, 2012, the Commission hereby adopts the Alameda County 
Transportation Commission Cafeteria Plan (the “Cafeteria Plan”), substantially in the form attached as 
Exhibit A. 

 
Section 2.  From February 1, 2012 through December 31, 2012, for each eligible active 

employee, the Alameda CTC will contribute:  (a) $1,743 to the Cafeteria Plan for CalPERS Health 
insurance, and (b) 100% of the cost of coverage for all other insurance benefits the employee elects under 
the Cafeteria Plan.  Employees who waive CalPERS Health coverage for any year will be paid $400 per 
month in taxable compensation in lieu of any Alameda CTC contributions for CalPERS Health.   These 
contribution rates will remain the same for 2012 and each subsequent calendar year, until and unless the 
Board establishes different contribution rates by Board resolution.   
 

Section 3.  The amounts described above under Section 2 are in addition to any minimum 
employer contribution required to be made by Alameda CTC directly to CalPERS Health for an 
employee's CalPERS Health coverage.   

 
Section 4.  Any health care flexible spending account or dependent care flexible spending 

account elected under the Cafeteria Plan by an employee will be funded solely through voluntary pre-tax 
payroll deductions from the employee’s Alameda CTC compensation.   
 
B.   Adoption of Health Reimbursement Arrangement 

Section 1.  Effective February 1, 2012, the Commission hereby adopts the Alameda County 
Transportation Commission Retiree Health Reimbursement Arrangement (the “Retiree HRA”), 
substantially in the form attached as Exhibit B, to reimburse eligible retirees and their eligible surviving 
beneficiaries for all or some portion of their CalPERS Health premium costs.   
 

Section 2.  From February 1, 2012 through December 31, 2012, for each eligible retiree (or 
eligible beneficiary), Alameda CTC will contribute $1,109  to the Retiree HRA, in addition to the amount 
contributed by Alameda CTC directly to CalPERS Health for that retiree's (or eligible beneficiary's) 
coverage.   This contribution rate will remain the same for each subsequent calendar year, until and unless 
the Board establishes a different contribution rate by Board resolution.   
 

Section 3.  Alameda CTC may make contributions to a trust in order to prefund benefits under the 
Retiree HRA. 
 
C. General Authorization 

Section 1.  Alameda CTC is hereby designated as the Plan Administrator for the Cafeteria Plan 
and the Retiree HRA.   
 

Section 2.  The Executive Director is authorized to add, at any time, new benefit options to the 
Cafeteria Plan provided these changes can be accomplished without increasing Alameda CTC's costs or 
adversely affecting any participant.   
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Section 3.  The Executive Director of Alameda CTC is further authorized to amend the Cafeteria 
Plan and Retiree HRA as necessary or desirable to obtain or maintain the plans' compliance with 
applicable laws; no amendment, however, will be effective without the Commission’s prior written 
approval if the amendment increases the Alameda CTC’s costs or adversely affects any participant. 
 

Section 4.  The Executive Director is further authorized and directed, for and on behalf of the 
Commission, to take such further action and execute such additional documents as he or she deems 
necessary or appropriate to carry out the provisions of the above resolutions, including execution of the 
Cafeteria Plan and Retiree HRA plan documents, as effective February 1, 2012. 
 

Duly passed and adopted by the Alameda County Transportation Commission at the regular 
meeting of the Board held on Thursday, January 26, 2012 in Oakland, California by the following votes: 
 
 
 
 
AYES: NOES: ABSTAIN: ABSENT: 
 
 
SIGNED: 
 
 
_______________________________ 
Mark Green, Chairperson 
 
 
ATTEST: 
 
 
_______________________________ 
Vanessa Lee, Commission Secretary 
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Memorandum 

 
DATE:  December 27, 2011       
 
TO:   Finance and Administration Committee    
 
FROM:   Arthur L. Dao, Executive Director 
   Patricia M. Reavey, Director of Finance 
    
SUBJECT: Approval of Modification to the Organizational Structure Upgrading One 

Senior Accountant Position to an Accounting Manager Position 
 
Recommendation 
It is recommended that the Commission approve a modification to the organizational structure which 
would upgrade one senior accountant position to an accounting manager position. 

 
Summary 
In February, 2011, the Commission approved the organizational structure of the Alameda County 
Transportation Commission (Alameda CTC) which included 27 full time equivalent (FTE) positions.  
(The 27 positions were described in more detail in an attachment provided to the Commission during 
closed session.)  Of the 27 positions approved, six were included in the finance and procurement 
area; one director of finance, one accounting manager, two senior accountants, one accountant and 
one contract procurement analyst.  In anticipation of the abundance and nature of the work expected 
from the finance team, staff is recommending that one of the senior accountant positions be 
upgraded to an accounting manager position.   
 
In the coming months, the finance group will continue to take the lead on consolidation related 
efforts already taking place such as implementing the California Public Employees’ Retirement 
System (CalPERS) pension contract, Public Employees’ Medical and Health Care Act (PEMHCA) 
medical plans, cafeteria plan for active employees and Health Reimbursement Arrangement for 
retirees.  The finance team also will work towards consolidating the Other Postemployment Benefits 
(OPEB) and 457 Deferred Compensation trusts and updating policies on investments, procurement 
and debt.  Over the next year, the finance team plans to assess financing needs and develop a 
financing strategy to fund projects, update and create budget projections, complete the request for 
proposals (RFP) process for audit services and undergo the first consolidated Alameda CTC 
financial audit.   
 
Background  
As the two finance departments of the Alameda County Congestion Management Agency (ACCMA) 
and the Alameda County Transportation Improvement Authority (ACTIA) were combined, staff 
continued to work under their current titles and rolls.  As staff reassesses work flow, it is evident that 
more skilled help is required for some of the higher level activities required of the finance group.  By 
upgrading one of the senior accountant positions to accounting manager, it is believed that staff will 
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be better able to accomplish the required tasks. 
 
Fiscal Impact 
There is no fiscal impact associated with this approval.  The salary of the accounting manager 
position was previously adopted by the Commission and will remain unchanged. 
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Memorandum 
 
 

DATE: December 28, 2011 
 
TO: Finance and Administration Committee 

 
FROM: Arthur L. Dao, Executive Director  
 Patricia Reavey, Director of Finance 

 
SUBJECT: Approval of the Annually Renewed Contracts Plan for Administrative Services 

for Fiscal Year 2012-2013 
 
Recommendation: 
It is recommended that the Committee review and approve the Annually Renewed Contracts Plan for 
the administrative services contracts for fiscal year 2012-2013.  Specifically, the Committee is 
requested to approve the following recommendations: 
  

A. Authorize the Executive Director to issue Request for Proposals (RFP) or solicit quotations, 
negotiate with top-ranked firms, and execute contracts for the following services: 

1. Legal Counsel Services 
2. Independent Financial Audit Services (approved for issuance by the Commission at 

its December 1, 2011 meeting) 
 

B. Authorize the Executive Director to negotiate new one-year contracts for the following 
services: 

1. Federal Legislative Advocacy Services 
2. State Legislative Advocacy Services 
3. Media and Public Relations Services 
4. Information Technology Services 
5. Project Control Services 
6. Investment Advisor Services 
7. Human Resources Services 
8. Programs Management Support Services 
9. Bicycle and Pedestrian Coordination Services 
10. Paratransit Coordination Services 
11. Local Business Contract Equity Program Services 

 
Summary: 
Staff recommends renewing eleven of the thirteen annually renewed administrative contracts and 
issuing two separate RFP’s for fiscal year 2012-2013.  Issuance of an RFP for the Independent 
Financial Audit Services was approved by the Commission on December 1, 2011, and staff is 
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currently in the process of procuring a contract for these services.  The goal is to have all thirteen 
contracts start at the beginning of the fiscal year on July 1, 2012. 
 
Discussion: 
Since implementing the Consolidated Annually Renewed Contracts Plan for Administrative Services 
in May 26, 2011, the Alameda County Transportation Commission (Alameda CTC) has combined 
administrative services of both predecessor agencies under one single group of annually renewed 
contracts, thereby eliminating duplicative services and redundancies, reducing contract services to 
reflect completion of projects and programs, adjusting contracted level of efforts and resources to 
align with Commission priorities, maximizing internal resources and expertise, when possible and as 
appropriate, and preserving continuity of services in areas that will transition to the Commission in 
the future.   
 
The Alameda CTC contracts on an annual basis with various professional services consultant firms 
to assist staff in administering the Measure B sales tax program and providing a range of general 
administrative services, as discussed in detail below.  In January of each year, staff outlines the 
proposed Contract Rotation Plan for the upcoming fiscal year and seeks input from the Committee 
and Commission regarding continuation and/or modification of the contracts, or, when applicable, 
initiation of a competitive procurement process for specific services.  Following a Commission 
approval in January, staff begins negotiations with firms to renew and/or modify contracts then 
brings forward contract recommendations to the Committee and Commission for approval at its 
meeting in May. 
 
The background and recommendations for each of the annually renewed contracts are discussed 
below and summarized in Table 1 that follows.  The specific terms and conditions of the proposed 
services will be developed based on revised scope of work for the next fiscal year.   
 
1. Independent Financial Auditing Services – An RFP to retain a consultant to provide independent 

financial audit services was issued on December 9, 2011. These services include providing the 
required independent audits of Alameda CTC, ACTIA, ACCMA, and Sunol SMART Carpool 
Lane Joint Powers Authority, issuance of separate audited financial reports, completion of the 
Federal Single Audit report, if applicable, and a report on ACTIA’s Limitations Worksheet, 
which attests that ACTIA has complied with the administrative cost limitation required by the 
Transportation Expenditure Plan.  Currently, ACTIA contracts with Maze and Associates for its 
independent audit, and the ACCMA uses Kevin W. Harper, CPA for its independent audit.  The 
current term for both of these contracts covers the separate audits through the fiscal year ending 
June 30, 2011.  The Commission, at its December 1, 2011 meeting, authorized the issuance of an 
RFP for the combined audit services for Alameda CTC for a term of up to three years, with an 
option to renew for an additional two years.  
 
No further action is recommended at this time. 
 

2. Legal Counsel – The legal counsel services for Alameda CTC include attendance at committee 
and commission meetings, contracts and personnel related matters, ongoing eminent domain 
activities, as well as other general legal services.  Zack Wasserman of Wendel, Rosen, Black & 
Dean, LLP, an ACTIA certified Local Business Enterprise (LBE) firm, has been the lead counsel 
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for ACTA and ACCMA since July 1987 and January 1996, respectively, and has continued in 
that role for the Alameda CTC.  An RFP for these services is scheduled for a formal RFP process 
in January 2012.  
 
Staff recommends issuing an RFP in January for these services to begin July 1, 2012. 

 
3. Federal Legislative Advocacy Services – The federal legislative advocate, CJ Lake, LLC, 

provides monthly updates to staff on policy and legislative actions at the federal level for the 
Alameda CTC.  They also provide access to federal legislators and their staff when necessary to 
support project and program implementation efforts at Alameda CTC.  CJ Lake, LLC has 
provided these services since 2004, and staff anticipates issuing an RFP in early 2013. 

 
Staff recommends renewal of this contract for a term of one year starting July 1, 2012. 

 
4. State Legislative Advocacy Services – The state legislative advocate, Suter, Wallauch, Corbett & 

Associates, provides monthly updates for the Commission and staff on policy and legislative 
actions. They also provide access to state legislators and their staff when necessary to support 
project and program implementation efforts.  Suter, Wallauch, Corbett & Associates have 
provided these services since 1989, and staff anticipates issuing an RFP in early 2013. 
 
Staff recommends renewal of this contract for a term of one year starting July 1, 2012. 
 

5. Financial Investment Advisors – The financial advisors independently manage a $170 million 
portfolio in line with the ACTIA Board approved Investment Policy.  These services are 
performed at a cost of about seven to eight basis points (one-hundredth of one percent) times the 
invested amount.  ACCMA utilizes the State Local Agency Investment Fund (LAIF) cash pool 
for its investment needs due to a smaller investment balance.  An RFP for these services was last 
issued in January 2008 and the two incumbent investment advisors, PFM Asset Management, 
LLC and Chandler Asset Management, Inc., an ACTIA certified Small Local Business 
Enterprise (SLBE) firm, were contracted for investment services on behalf of ACTIA.   
 
Staff recommends renewal of these contracts for a term of one year starting July 1, 2012. 

 
6. Human Resources and Personnel Management Services – The human resources and personnel 

management services include developing a common compensation policy, complete 
review/integration of the Human Resources Manual, personnel counseling services, staff 
development, review of internal processes such as performance reviews, and other services to 
improve human resources functions.  ACTIA and ACCMA staff jointly issued an RFP for these 
services in August 2009 that resulted in the hiring of Koff and Associates, Inc., an ACTIA 
certified Very Small Local Business Enterprise (VSLBE) firm, as the common Human 
Resources Consultant.   
 
Staff recommends renewal of this contract for a term of one year starting July 1, 2012. 

 
7. Information Technology (IT) Services – The information technology services include upgrade 

and maintenance of the central servers, local area network support, and general IT support for up 
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to 60 individual workstations, including those required for the operations of the Sunol SMART 
Carpool Lane.  The current computer systems services contract was awarded to Novani, LLC 
after undergoing an RFP process in March 2011.   
 
Staff recommends renewal of this contract for a term of one year starting July 1, 2012. 

 
8. Programs Management Services – Acumen Building Enterprises, Inc., an ACTIA certified SLBE 

firm, has been providing program management services since undergoing an RFP process in 
January 2008.  These services include administrative support for local pass-through programs 
and related compliance process, program grants support, community advisory committees 
meetings coordination, website maintenance and various other services.   
 
Staff recommends renewal of this contract for a term of one year starting July 1, 2012. 

 
9. Bicycle and Pedestrian Coordination Services – The bicycle and coordination services include 

administrative and professional support for the Bicycle and Pedestrian Safety Program.  After a 
formal RFP process in January 2008, Rochelle Wheeler, an ACTIA certified VSLBE firm, was 
contracted to provide these services.   
 
Staff recommends renewal of this contract for a term of one year starting July 1, 2012. 

 
10. Paratransit Coordination Services – Nelson\Nygaard Consulting Associates, an ACTIA certified 

LBE firm, has provided paratransit coordination services for ACTIA since September 2002.  
Nelson\Nygaard provides local, state, and national expertise in the field of paratransit to 
Alameda CTC staff, PAPCO and the Commission.  The paratransit coordination services 
underwent a formal RFP process in January 2009.   
 
Staff recommends renewal of this contract for a term of one year starting July 1, 2012. 

 
11. Media and Public Relations Services – These services include providing public and media 

relations services, hosting and maintenance of the Alameda CTC website, preparation of press 
materials, assistance at public meetings and events, and development of a strategic 
communications plan for the Alameda CTC.  A formal RFP process in March 2011 awarded a 
contract to Moore Iacofano Goltsman, Inc. (MIG), an ACTIA certified LBE firm, to provide 
these services.   
 
Staff recommends renewal of this contract for a term of one year starting July 1, 2012. 

 
12. Project Controls and Project Delivery Management Services – The project controls team’s 

function is to provide project management, project monitoring, project controls, utility 
coordination, and other related management activities to ensure the efficient, effective, and 
successful delivery of the Measure B and ACCMA capital projects.  After undergoing a formal 
RFP process in March 2011, a team of 16 firms led by Moffatt & Nichols was selected as the 
consultant to provide these services.  
 
Staff recommends renewal of this contract for a term of one year starting July 1, 2012. 

Page 206



  

 
13. Local Business Contract Equity Program Supportive Services for Non-Construction Contracts – 

These services support ACTIA’s Local Business Contract Equity (LBCE) Program.  The main 
tasks included in the services are certifying LBE, SLBE and VSLBE firms, providing outreach to 
local and small-local and minority businesses, and review of the LBCE utilization reports on a 
semi-annual basis.  The Alameda CTC also utilizes regional certification programs and performs 
these compliance services through staff.  Luster and Associates, Inc., an ACTIA certified 
VSLBE firm, was chosen after a formal RFP process in August 2008.   
 
Staff recommends renewal of this contract for a term of one year starting July 1, 2012. 

 
Fiscal Impact: 
Approval of this item will have no fiscal impact at this time.  Contracts recommended for renewal 
would be negotiated and brought forward to the Committee for approval in May 2012.  Contracts 
recommended for an RFP process would undergo a competitive procurement process and the 
Committee would receive an update at the conclusion of the procurement process, which is 
anticipated in May 2012.   
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